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No. 12,253 

STATEMENT OF QUESTIONS PRESENTED 

The question is whether the District of Columbia Tax 
Court, which has authority to affirm, cancel, increase or 
decrease assessments appealed from, has jurisdiction on 
its own motion to assess ab initio a franchise tax under 
Title VIII of the “ Income and Franchise Tax Act of 1947’ * 
on petitioner as an unincorporated business when the tax 
assessed, paid, protested and appealed from by petitioner 
was a cororation franchise tax under Title VII of the 
4 ‘Income and Franchise Tax Act of 1947” and the District 
did not raise such new matter in its pleadings. 
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In The 


United States Court of Appeals 

foe the District of Columbia Circuit 


No. 12,253 


Arthur Jordan Foundation, 
Petitioner , 


v. 

District of Columbia, 
Respondent. 


On Petition For Review Of A Decision Of The 
District of Columbia Tax Court 


BRIEF FOR PETITIONER 


JURISDICTIONAL STATEMENT. 


This is a proceeding to review a decision of the District 
of Columbia Tax Court cancelling an assessment of cor¬ 
porate franchise tax (the only one appealed to that court) 
against petitioner for the taxable years ended June 30, 
1947, June 30, 1948, March 31, 1949 and March 31, 1950 
in the amounts of $4,599.87, $16,546.12, $10,103.28 and 


$10,039.72, respectively, and assessing ab initio an 
unincorporated business franchise tax for the same periods 
in the amounts of $4,351.93, $16,046.12, $9,790.95 and $9,- 
798.72, respectively (Petitioner’s App. 59, 60). 

On February 2, 1949, petitioner filed with the District of 
Columbia Tax Court a petition seeking the cancellation of 
corporate franchise tax assessed against petitioner for the 
taxable year ended June 30, 1947 (Petitioner’s App. 1). 
On September 26, 1952, petitioner filed -with the District 
of Columbia Tax Court a petition seeking the cancellation 
of corporate franchise tax assessed against petitioner for 
the taxable years ended June 30, 1948, March 31, 1949 and 
March 31, 1950 (Petitioner’s App. 64, 66). 

On March 22, 1954, the District of Columbia Tax Court 
entered its decision in both proceedings cancelling the as¬ 
sessment of corporate franchise tax and assessing of its 
own motion an unincorporated business franchise tax, the 
net result of which was the order of a small refund of 
taxes (Petitioner’s App. 59, 60). The petition for review 
for both these proceedings by this Court was filed April 
13, 1954 (Petitioner’s App. 62). 

This Court has jurisdiction to review the decision of the 
District of Columbia Tax Court pursuant to Section 1 of 
Title XV of the District of Columbia Revenue Act of 1947 
(Section 47-1593, D.C. Code, 1951). 
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STATEMENT OF CASE 

On May 5, 1948, in response to petitioner’s request for 
exemption from taxes imposed under the provisions of 
the District of Columbia Income and Franchise Tax Act 
of 1947, the District ruled that petitioner was subject to 
corporate franchise tax (Petitioner’s App. 30, 31). In ac¬ 
cordance with such ruling petitioner filed corporate fran¬ 
chise tax returns for the taxable years ended June 30, 
1947, June 30, 1948, March 31, 1949 and March 31, 1950 
(Petitioner’s App. 29, 30). Petitioner reported on such 
returns receipts, expenditures and contributions made to 
religious charitable and other eleemosynary institutions 
but did not pay any tax on the grounds that it was exempt 
(Petitioner’s App. 29, 30). 

On September 22, 1948, the office of the Assessor trans¬ 
mitted to petitioner a notice of intention to assess a deficien¬ 
cy in corporate franchise tax for the period ended June 
30, 1947 on the following grounds (Petitioner’s App. 32, 
33): 

“The foregoing tax is proposed inasmuch as it ap¬ 
pears the Arthur Jordan Foundation is not exempt 
from the District of Columbia franchise tax under the 
provisions of Title II, Sec. 1(d), and Sec. 2-1 (d) of 
Regulations promulgated by the Commissioner, D.C. 
under the Act. It is further held that the Founda¬ 
tion is taxable as a corporation under the provisions 
of Title I, Sec. l(r) of the Act.” 

Accordingly the assessor made the assessment (Petition¬ 
er’s App. 8.) 

Assessments were similarly made for the taxable years 
ended June 30, 1948, March 31, 1949 and March 31, 1950 
(Petitioner’s App. 34, 35, 36, 37). 

Petitioner paid these assessments under protest. It then 
appealed from these assessments by filing petitions in the 
District Tax Court asking for a cancellation of the assess¬ 
ment of taxes against it on the ground that the Assessor 
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erred in determining that petitioner was taxable as a cor¬ 
poration 1 (Petitioner’s App. 5, 66). Respondent did not 
file an answer because under Rule 9(a) of the District Tax 
Court an answer was not required unless the respondent 
relied on a new and affirmative matter of defense. 

At the trial petitioner introduced in evidence a certified 
copy of the opinion of the Tax Court of the United States 
in the case of the Arthur Jordan Foundation v. Commis¬ 
sioner, Dkt. No. 31263, P-H TC Memo Para. 53,042, (rev’d 
on a different ground in 210 F. 2d 885) which held that 
petitioner was not an organization taxable as a corpora¬ 
tion under the provisions of the Internal Revenue Code 
(Petitioner’s App. 44). Therefore, the Court below prop¬ 
erly held that under Section 4(r) of the District of Colum¬ 
bia Income and Franchise Tax Act of 1947 it was com¬ 
pelled to hold that petitioner was not taxable as a corpo¬ 
ration under Title VII (Petitioner’s App. 44, 45). 

Although the pleadings of the case did not raise the 
issue, the Court below went on of its own motion to hold 
that petitioner was liable for an unincorporated business 
franchise tax which it assessed in its decision (Petitioner’s 
App. 45, 50). 

The effect of the Court’s decision was to cancel the as¬ 
sessment of corporate franchise tax and to assess for the 
first time against petitioner an unincorporated business 
franchise tax (Petitioner’s App. 59). 

x . The petitions also stated that the Assessor erred in 
the determination that petitioner is not an exempt 
organization but this assignment of error is not relev¬ 
ant to this appeal. 
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STATEMENT OF POINTS 

1. The District of Columbia Tax Court erred in holding 
that it could, on its own motion, assess an unincorporated 
business franchise tax under Title VIII of the “ Income 
and Franchise Tax Act of 1947” when the sole issue before 
the court was the correctness or incorrectness of an assess¬ 
ment of corporation franchise tax under Title VII of the 
“Income and Franchise Tax Act of 1947,” the only assess¬ 
ment appealed from. 

SUMMARY OF ARGUMENT 

The District Tax Court vras in error when it assessed 
ab initio and of its own motion a franchise tax against 
petitioner as an unincorporated business under Title VIH 
of the “Income and Franchise Tax Act of 1947.” The 
“Income and Franchise Tax Act of 1947” imposes four 
separate and different income and franchise taxes by four 
separate sections of the Act. Each of the sections is con¬ 
tained in a separate Title. An assessment of tax imposed 
by one Title does not give the Tax Court the jurisdiction 
to impose a tax under another Title. Only the Assessor is 
empowered to assess a tax. The District Tax Court is only 
empowered by the statute which creates it to “affirm, can¬ 
cel, reduce or increase” the assessment made by the as¬ 
sessor and appealed from. The assessment appealed from 
was an assessment of corporate franchise tax under Title 
VII of the Act, only that and nothing more, and therefore, 
the Tax Court had no jurisdiction to assess ab initio an un¬ 
incorporated business franchise tax under Title VHL 

Even if it could conceivably be held that the Tax Court 
has jurisdiction to make such assessment it is submitted 
that the question of whether petitioner was subject to a 
franchise tax as an unincorporated business was not be¬ 
fore the Court. The tax determined, assessed, appealed 
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from and paid under protest was a corporate franchise 
tax. Petitioner’s petition to the Tax Court alleged error 
in the determination that petitioner was subject to cor¬ 
porate franchise tax. Respondent did not file an answer 
raising any new defense as required by rule 9(a) of the 
Court. Under the circumstances, it is clear that the Tax 
Court did not have the question before it of whether peti¬ 
tioner was subject to tax as an unincorporated business. 
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ARGUMENT. 


I. 

The Corporate Franchise Tax Imposed By Title VII And 
The Franchise Tax Imposed By Title VIII On Unincor¬ 
porated Businesses Are Separate And Different Taxes. 

“The ‘District of Columbia Revenue Act of 1947’ 
is a comprehensive revenue statute composed of seven 
Articles. Article I is an ‘Income and Franchise Tax 
Act’. It is composed of sixteen Titles. Title VI 
deals with a ‘Tax on Residents and Non-residents’, 
which is an income tax. Title VTI deals with a ‘Tax 
on or engaging in trade or business within the District 
and of receiving income from sources within the Dis¬ 
trict, and is imposed upon taxable income. Title VIII 
deals with a ‘Tax on Unincorporated Businesses’. 
• • • Title IX deals with a ‘Tax on Estates and Trusts’, 
which is an income tax. Title X deals with the ‘Pur¬ 
pose of Act and Allocation and Apportionment.” 
District of Columbia v. Pickford, 86 U.S. App. D.C. 
17,179 F. 2d 271. 

It would seem clear from the above description of the 
District of Columbia Revenue Act that each of Titles VT, 
VII, VIII and IX impose a separate and different tax. 
The mere description of each Title shows this to be true. 
Furthermore, the tax imposed by Title VI is an income tax 
and the tax imposed by Title VII is a franchise tax. If 
the taxes imposed by Title VI and VTI are separate and 
different taxes as they must be, consistency would dictate 
that the taxes imposed by Titles VTI and VIII, even though 
both are franchise taxes, are separate and different taxes 
also. Each is imposed upon different organizations. 
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The Supreme Court decided a similar question in Com¬ 
missioner v. Lane-Wells Company, 321 U.S. 219. It held 
that “Title IA, Additional Income Taxes,” of the Bevenue 
Act of 1934 created a new tax separate from that on in¬ 
come of ordinary corporations imposed under Title I of 
the same Act. 

The opinion of this honorable Court in District of Colum¬ 
bia v. Pickford, S6 U.S. App. D.O. 17, 179 F. 2d 271, also 
indicates that the taxes imposed by separate titles are 
different taxes. In footnote 3 on page 272, the Court 
states: 

“Section 3 of Title VI levies and imposes the tax 
under that Title. That tax is ‘upon the taxable in¬ 
come of every resident * * V No other tax is im¬ 
posed by Title VI. Section 1 of that Title contains 
a definition of taxable income ‘For the purposes of 
this article’. The ‘article’ is composed of sixteen 
Titles, as we have noted, including both income and 
franchise taxes. The definition (in Section 1 of Title 
VI) includes within the term ‘taxable income’ not 
only the income of residents but also ‘that portion 
of the entire net income of every nonresident which 
is subject to tax under title VIII of this article.’ Tuxes 
are imposed by specific provision, and when the only 
tax imposed by Title VI is specifically upon income 
‘of every resident’, and none other, the definition in 
Section 1, which relates to the whole Article, can¬ 
not be construed to impose a Title VI tax on non¬ 
residents. The definition itself, as above quoted, in¬ 
dicates that a Title VIII tax, and no other, upon non¬ 
residents was contemplated.” (Emphasis supplied) 

It also states on page 274 as follows: 

“Upon the provisions of the statute -which we have 
thus far quoted, it would seem clear beyond question 
that the franchise tax imposed by Title VIII is meas¬ 
ured by the income of the unincorporated business. 
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It specifically levies the tax ‘upon the taxable income 
of every unincorporated business and does not levy 
any other tax / ” (Emphasis supplied) 

It should also be noted a different tax return is required 
to be filed for each of the taxes imposed by the several 
Titles. Also, the forms for filing each are different. 

Finally, each of the taxing Titles, namely, Titles VI, 
VII, VIII and IX contains a separate section imposing the 
tax. For example, Section 2 of Title VII reads as fol¬ 
lows: 

“Sec. 2. Imposition and Rate of Tax.—For the 
privilege of carrying on or engaging in any trade or 
business within the District and of receiving income 
from sources within the District, there is hereby levied 
for each taxable year a tax at the rate of 5 per centum 
upon the taxable income of every corporation, wheth¬ 
er domestic or foreign (except those expressly ex- 
• empt under title II of this article).” 

If it were the intent of Congress in enacting this Act to 
have one tax imposed by the Act, it would not have been 
necessary to have four separate provisions, one in each of 
the taxing titles, imposing separate taxes. One section 
imposing a tax under Article I would have been enough. 

The tax on corporations and that on unincorporated 
businesses provide different exemptions for these kind 
of businesses and that is one reason different forms are 
provided for the tax returns of each. 
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The District Of Columbia Tax Court Did Not Have Juris¬ 
diction To Assess An Unincorporated Business Tax Im¬ 
posed By Title VIII Because The Tax Determined And 
Assessed By The Collector And Paid And Appealed From 
By The Taxpayer Was A Corporate Franchise Tax Im¬ 
posed By Title VII. Only the Assessor Has Authority 
to Assess a Tax. 

The applicable sections determinative of the Tax Court’s 
jurisdiction in this case are set forth below. Section 
47-1593 of the D. C. Code (1951) reads as follows: 

“Any person aggrieved by any assessment of a de¬ 
ficiency in tax determined and assessed by the Asses¬ 
sor under the provisions of section 47-15S6d and any 
person aggrieved by the denial of any claim for refund 
made under the provisions of section 47-1586j, may, 
within ninety days from the date of the assessment of 
the deficiency or from the date of the denial of a claim 
for refund, as the case may be, appeal to the Board 
of Tax Appeals for the District of Columbia, in the 
same manner and to the same extent as set forth for 
their sections 47-2403, 47-2404, 47-2407 to 2411.” 

Section 47-2403 of the D.C. Code (1951) reads as follows: 

“Any person aggrieved by any assessment by the 
District against him of any personal-property, inheri¬ 
tance, estate, business-privilege, gross receipts, gross 
earnings, insurance-premiums, or motor-vehicle-fuel 
tax or taxes, or penalties thereon, may, within ninety 
days after notice of such assessment, appeal from 
such assessment to the board, provided such per¬ 
son shall first pay such tax, together with penalties 
and interest due thereon, to the Collector of taxes of 
the District of Columbia under protest in writing. The 
mailing to the taxpayer of a statement of taxes due 
shall be considered notice of assessment with respect 
to such taxes. The board shall hear and determine all 
questions arising on said appeal and shall make sep¬ 
arate findings of fact and conclusions of law, and 
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shall render its decision thereon in writing. The 
board may affirm, cancel, reduce or increase such 
assessment.” (Emphasis supplied.) 

It is submitted that the District of Columbia Tax Court’s 
jurisdiction in this proceeding, is limited to the corpora¬ 
tion franchise tax. The assessor determined and assessed 
a corporation franchise tax and petitioner paid under 
protest a corporation franchise tax. It is the assessment 
of corporation franchise appealed from (“such assess¬ 
ment”) which the Statute confers jurisdiction to “affirm, 
cancel, reduce or increase,” not an assessment which might 
have been but w T as never made. An assessment can be 
made only by an official or board designated by law to 
make it, and an attempted assessment by any other per¬ 
son or hoard is void. Trustees of St. Paul Methodist Epis¬ 
copal Church South v. District of Columbia, 212 F. 2d 245, 
248. Here Section 47-1586 of the D. C. Code only author¬ 
izes the Assessor to make an assessment. 

A simple illustration makes this clear. The tax imposed 
against a resident trust is an income tax and not a fran¬ 
chise tax. An appeal from an assessment of a franchise 
tax does not give this Tax Court the power to impose an 
income tax. Furthermore, under the theory of the Tax 
Court an appeal from an assessment of corporation fran¬ 
chise tax w r ould give it jurisdiction to impose a license 
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fee of $10 under Title XIV of the District of Columbia 
Tax Act of 1947. Such a result is plainly absurd. The 
fact of the matter is that separate taxes and separate Titles 
of the Act are involved. 

The District of Columbia Tax Court hears questions 
arising on an appeal from a determination and assessment 
of tax by the Assessor. The Assessor determined and 
assessed a corporate franchise tax under Title VII of the 
Act. As Section 47-2403 states above: “The board may 
affirm, cancel, reduce or increase such assessment.’’ It is not 
given the power to make assessments on its own initiative. 
On referring to this sentence of Section 47-2403, this hon¬ 
orable Court in Watrous v. District of Columbia, 77 U.S. 
App. D.C. 295, 135 F. 2d 654, 656, made the statement: 
“Congress delineated the power and authority of the 
Board of Tax Appeals in clear language.” In addition, 
this honorable Court further stated in references to the 
Board of Tax Appeals (now Tax Court) as follows: 

“It is not a court. It is an administrative agency, 
provided by Congress, to which a taxpayer seeking 
relief may appeal an alleged excessive assessment of 
the Board of Equalization and Review. As such it 
must function in accord with the legislative direc¬ 
tions.” 

Analogous situations have been before the Tax Court 
of the United States and each time the Court has held that 
taxes imposed by different Titles in the Revenue Act were 
separate for jurisdictional purposes of the Court. For 
example, in Citizens Mutual Investment Association, 46 
BTA 48, the Commissioner had determined a deficiency in 
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income tax under Title I of the Revenue Act of 1936 and 
a deficiency in personal holding company surtax under Title 
IA. The taxpayer filed a petition alleging error with respect 
> to the personal holding company surtax only. After the 
statutory time for filing a petition to the Board had ex- 
, pired, the taxpayer attempted to amend its petition with 
respect to the income tax deficiency. The Board refused 
to allow the amended petition and stated on page 51 as 
, follows: 

“. .. it is necessary to point out that the income tax 
and the personal holding company surtax are imposed 
by different titles and, therefore, are separate for ju¬ 
risdictional purposes of the Board. Here, two de¬ 
ficiencies were determined, a deficiency in income tax 
j and a deficiency in personal holding company surtax. 

A determination of a deficiency is vital to the jurisdic¬ 
tion of the Board. Elmer S. B. Sutton, Executor, 1 
B.T.A. 101. But, the original petition filed timely on 
September 8, 1941, did not make any assignment of 
error with respect to the Commissioner’s determina¬ 
tions giving rise to the deficiency in income tax. It 
did not deny liability for a deficiency in income tax. It 
denied only liability for the personal holding company 
surtax and the penalty assessed with respect thereto. 
Since the two taxes are separate for jurisdictional pur¬ 
poses, the Board’s jurisdiction in the matter of the 
surtax deficiency does not extend to the income tax 
j. deficiency.” 

See also Will County Title Co., 38 BTA 1396; Hobbs 
Western Co., 43 BTA 5; Union Telephone Co., 41 BTA 
152; Lane-Wells Co., 43 BTA 463. 

As is pointed out later, the issue that petitioner was 
an unincorporated business subject to a franchise tax un¬ 
der Title VIII was not properly raised in the District Tax 
Court. However, if the respondent had attempted to raise 
the question in its answer as an affirmative defense it is 
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clear that even in that event the District Tax Court would 
not have had jurisdiction. The assessment appealed from 
was a corporate franchise tax and only the District As¬ 
sessor has the authority to assess a new tax. In Scaife Co., 
47 BTA 964, 966, the Tax Court of the United States stated: 

“In the absence of statutory provisions extending 
its jurisdiction a court may entertain a counterclaim, 
set off, or reconvention only where it would have ju¬ 
risdiction to entertain the claim originally, and the 
cross demand must be within the jurisdiction of the 
court as to subject matter, amount, or territorial limi¬ 
tations ... (57 CJ 374).” 

m. 

Even If The District Of Columbia Tax Court Had Juris¬ 
diction It Did Not Have Before It The Question Of 
Whether Petitioner Was An Unincorporated Business 
Subject To Title VIII And Thus It Was Improper For 
It To Assess Such A Tax. 

“Always a taxpayer is entitled to know with fair 
certainty the basis of the claim against him.” 

These were the words of the United States Supreme 
Court in General Utilities & Operating Co. v. Helvering, 
296 US 200, 206. The court then went on to state that 
“stipulations concerning facts and any other evidence prop¬ 
erly are accommodated to issues adequately raised.” It 
is submitted that the issue of whether petitioner was an 
unincorporated business subject to a franchise tax under 
Title VIII was not adequately raised in the court below. 

The tax determined and assessed by the Assessor was a 
corporate franchise tax. The tax paid under protest was 
a corporate franchise tax. Petitioner petitioned to the 
District Tax Court from the assessment of the corporate 
franchise tax and stated that “The tax in controversy is 
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corporation franchise tax” and petitioned “for a cancel¬ 
lation of an assessment of taxes against it.” In assign¬ 
ment of error (b) the petition stated: 

“(b) In the alternative the respondent erred in 
the determination that petitioner is a corporation and 
is, therefore, subject to the corporation franchise 
tax.” 

Respondent did not file an answer to the petition nor 
did it at any time request permission to file such answer. 

Rule 9 of the Rules of Procedure of the District of Colum¬ 
bia Tax Court states in part as follows: 

“ (a) Every material allegation of fact set forth 
in the petition shall be deemed to be denied by the 
District; and no answer shall be required, except when 
the District shall rely upon new and affirmative mat¬ 
ter of defense, or when the District seeks an increase 
of the assessment, in either of which events an answer 
shall be filed already and concisely stating such new 
or affirmative matter or the ground upon which the 
District relies for such increase of assessment.” 

“The taxpayers were entitled to know the basis of law 
and fact upon which the Commissioner sought to sustain 
the deficiencies.” Helvering v. Tex-Penn Oil Co., 300 US 
481, 498. 

In a case tried in the Tax Court of the United States, 
the Court of Appeals for the Sixth Circuit stated in Lenox 
Clothes Shops, Inc. v. Commissioner, 139 F. 2d 56, 60 as 
follows: 

“In tax cases the burden of proof is measured by 
the deficiency letter. Whatever grounds are stated 
by the Commissioner as the base for additional taxes 
must be overthrown by the taxpayer and the oral testi¬ 
mony must remain in the niche in which it is placed by 
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the pleadings, admissions, and concessions of counsel 
for the respective parties which amplify or restrict it.” 

The Tax Court of the United States is in agreement with 
this statement and will not consider affirmative defenses 
not raised in the assessment notice or in the pleadings. 
When the Commissioner of Internal Revenue sought to 
raise new defenses in his brief the Tax Court of the United 
States stated in Wentworth Manufacturing Co., 6 TC 1201, 
1208, as follows: 

“These are affirmative defenses not mentioned in 
the notice rejecting the claim and not pleaded. The 
petitioner received notice that its claim was rejected 
for certain definitely stated reasons. It can not fair¬ 
ly he required to anticipate these other defenses or 
to introduce evidence to negative unfavorable pos¬ 
sibilities upon which they are conjectured. The re¬ 
spondent, if he desired to inject such issues into this 
proceeding, should have pleaded those defenses, as 
required by the rules of the Court. Since they are 
not properly before us, they may not be considered 
as possible bases for denying the claim, either in whole 
or in part. Maltine Co., 5 T.C. 1265; Warner G. Baird, 
42 B.T.A. 970; Robert C. Coffey, 21 B.T.A. 1242.” 

CONCLUSION. 

The District Tax Court is a tribunal of limited juris¬ 
diction and has only such powers as are prescribed by 
statute. Watrous v. District of Columbia, 77 US App. D.C. 
295,135 F. 2d 654. As such it is similar to that of the Tax 
Court of the United States. It has been held that the 
presumption in every stage of the cause is against juris- 
259, 265, affirmed without written opinion, March 11, 1933 
diction. Estate of S. S. Himter v. Commissioner, 26 BTA 
(CA-5); Southern California Loan Association v. Com¬ 
missioner, 4 BTA 223, 224. Furthermore, it is incumbent 
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upon the person invoking the jurisdiction of the Court to 
establish it. Shingle v. Commissioner, 34 BTA 875, 876; 
First Bond & Mortgage Co. v. Commissioner, 21 BTA 1, 3; 
Louisiana Naval Stores, Inc. v. Commissioner, 18 BTA 533, 
536. It is submitted that only jurisdiction to “affirm, can¬ 
cel, reduce or increase’’ the assessment of corporate 
franchise tax has been established and that the District 
Tax Court does not have jurisdiction to assess an unin¬ 
corporated business franchise tax or indeed to assess any 
tax. 

When the court cancelled the assessment appealed from 
it exercised in full the only power granted it by statute 
and the case before it was at an end. 

If this trust is taxed charity alone will suffer. Arthur 
Jordan Foundation v. Commissioner, 210 F. (2d) 885. 

Furthermore, the basic essentials of due process are vio¬ 
lated when the Court is allowed to consider a question 
which was not raised by the pleadings. In this case, the 
only question raised by the pleadings was whether peti¬ 
tioner was subject to a corporation franchise tax. The 
Court answered this question by holding that petitioner 
was not a corporation. It erred in considering and decid¬ 
ing the question of whether petitioner was subject to 
another tax. 

The decision of the District Tax Court assessing an un¬ 
incorporated business franchise tax should be reversed and 
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a refund of all corporate franchise tax paid under the in¬ 
valid assessment together with 4% interest should be or¬ 
dered. 

All of Which Is Respectfully Submitted. 

John E. Hughes 
John W. Hughes 
Harold R. Burnsteen 
105 W. Adams Street 
Chicago 3, Illinois 

Roy P. Franchino 

716 Arlington Building 
1025 Vermont Ave., N.W. 
Washington 5, D. C. 

Counsel for Petitioner. 


August, 1954. 









APPENDIX 



INDEX. 


TRANSCRIPT 

PAGE 


Docket Entries (No. 1143) ___ 1 

Docket Entries (No. 1335) __ 51 

Motion to file amended petition (No. 1143)- 3 

Amended petition (No. 1143) - 4 

Motion to further amend petition (No. 1143)_ 8 


Petition (No. 1335) -- 53 

Motion to amend petition (No. 1335)_ 56 

Findings of Fact and Opinion (Nos. 1143 and 1335) 9 

Order amending Findings of Fact and Opinion (Nos. 

1143 and 1335) _ 38 

Computation for Entry of Decision Under Rule 30 
(Nos. 1143 and 1335)___ 42 

Decision (Nos. 1143 and 1335)_ 45 

Petition for Review (Nos. 1143 and 1335)_ 47 

Statement of Points on Review (Nos. 1143 and 1335) 49 

Designation of Record (Nos. 1143 and 1335)_ 50 

Order extending time for filing transcript of record 
on review (Nos. 1143 and 1335)_ 60 

Certificate___ 61 



















1 


DISTRICT OF COLUMBIA TAX COURT 


Arthur Jordan Foundation, ) 

Petitioner ) 

vs. ) Docket No. 1143 

District of Columbia, ) 

Respondent. ) 

Counsel: Roy P. Franchino, Esq. 

1025 Vermont Ave., N.W. 
Leon Sclawy 
Barr Bldg. 

Washington 6, D.C. 

DOCKET. 

Date Proceedings Memorandum 

1949 

Feb. 2 Pet. filed T.P. notified A.A.&C.C. Corporation 
served Franchise 

Tax 1947— 
$4,901.90 

Mar. 2 Hearing set Mar. 16. TP., CC. & 

AA. notified. 

Mar. 9 Mot. of pet. for cont. granted to 
June 7 
Stipulation 

May 19 Mot. of pet. for cont. granted to 
July 12 

June 27 Mot. of pet. to file amended pet. 
and mot. to place on res. cal. 
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June 28 

July 6 

1952 
Sept. 15 

Sept. 29 

Nov. 7 

1953 
Jan. 8 

Feb. 24 
Mar. 11 
Mar. 11 

Apr. 1 

1953 
Apr. 15 

Apr. 17 
Apr. 20 


Mot. to file amended pet. granted. 
Hearing on mot. to place on res. 
cal. July 8 

Mot. Granted. Stipulation. 


Resp. mot. to remove proceeding 
from res. cal. and to set for hear¬ 
ing. Copy mailed petitioner. 
Reply in opposition to mot. to re¬ 
move proceeding from res. cal. 
Hearing set for Oct. 20. 

Mot. for continuance. Granted to 
Jan. 8 TP., CC., served. 

Hearing on mot. Hearing on 
merits set for Mar. 2. Order 
granting resp. mot. Entry of 
appearance—Harold R. Burnstein. 
Pet. mot. for cont. granted to 
Mar. 11. All parties served. 

Pet. mot. to amend pet. Granted. 
All parties served. 

Hearing—Wixon for District. 
Entry of appearance. Leon L. 
Sclawy, Esq. 

Brief filed by petitioner. 


Mot. of resp. for extension of time 
to file brief granted to May 1. 
Memo filed. Put on Res. Cal. 
Mot. to extend time for filing 
resp’s brief until decision of U. S. 
Tax Court becomes final granted. 


3 


Apr. 20 

Nov. 2 
Nov. 4 


Nov. 18 


Nov. 24 

Nov. 27 


1954 
Jan. 21 

Feb. 25 

Mar. 2 
Mar. 22 
Apr. 1 

Apr. 13 


May 20 


Entry of appearance—Roy P. 
Franchino. 

Brief filed by respondent. 

Find, of Fact and opinion under 
Rule 30. Atty. for Pet. CC and 
AA served. 

Petitioner’s Motion for leave to 
file Mot. for Rehearing and Brief 
in Support of Motion for Rehear¬ 
ing. All parties served. 

Oppo. to Pet’s Mot. for Rehearing 
filed by Wixon. Asst. CC Atty. for 
Pet. served with copy. 

Mem. and Order denying Pet.’s 
Mot. for lv. to file Mot. for Re¬ 
hearing and Mot. for rehearing. 
AA, TP, CC served. 

Resp’s mot. to amend F.O.F. and 
Opinion. Copy mailed atty. for 
pet. 

Order amending F.O.F. and Opin¬ 
ion copies served Pet. and CC. 
Computation filed by respondent. 
Decision. 

Computation for entry of decision 
filed by petitioner. 

Petition for Review filed by peti¬ 
tioner. CC served. Statement of 
Points on Review and Designation 
of Record. CC served. 

Order Extending Time for Filing 
Transcript of Record on Review. 


3 Filed June 27. 1949. Board of Tax Appeals for the 
District of Columbia. 

BOARD OF TAX APPEALS FOR THE DISTRICT OF 

COLUMBIA 

Arthur Jordan Foundation, ) 

Petitioner,) 
v. ) 

) Docket No. 1143 
District of Columbia, ) 

Respondent.) 

MOTION TO FILE AMENDED PETITION 

Comes now petitioner by its counsel and moves for leave 
to file the annexed amended petition instanter. 

The reason for this motion is that new facts have been 
discovered by petitioner’s counsel. 

/s/ John E. Hughes 
John E. Hughes 

/s/ John W. Hughes 
John W. Hughes 
Attorneys for Petitioner 
105 West Adams Street 
Chicago 3, Illinois 

No objection 6/28/49 

George F. Lynch 

Asst. Corp. Counsel, D.C. 

Granted June 28, 1949 
Member Sole, 

Board of Tax Appeals, D.C. 
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4 Filed June 28, 1949. Board of Tax Appeals for the 
District of Columbia. 

BOARD OF TAX APPEALS FOR THE DISTRICT OF 

COLUMBIA 

Arthur Jordan Foundation, ) 

Petitioner,) 

v. ) 

) Docket No. 1143 
District of Columbia, ) 

Respondent.) 

AMENDED PETITION. 

The above-named petitioner petitions for a cancellation 
of an assessment of taxes against it and alleges as follows: 

1. The petitioner is a charitable trust with principal 
offices at 1204 N. Delaware Avenue, Indianapolis, Indiana. 

2. The tax in controversy is corporation franchise tax 
for the period from January 1, 1947 to June 30, 1947 and 
in the amount of $4,901.90. 

3. The notice of assessment was dated November 19, 
1948 and the tax was paid by petitioner under protest in 
writing on January 7, 1949 and January 13, 1949 as will 
appear in the copies of the notices of assessment hereto 
attached as Exhibit “A”. 

4. The assessment of the tax set forth on the notice of 
assessment is based upon the following errors: 

(a) The respondent erred in the determination that 
petitioner is not an exempt organization under the In¬ 
come and Franchise Tax Act. 
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(b) In the alternative, the respondent erred in the de¬ 
termination that petitioner is a corporation and is, there¬ 
fore, subject to the corporation franchise tax. 

(c) The respondent erred in not allowing an additional 
deduction for contributions paid in the amount of $94,- 
404.89. 

5. The facts upon which the petitioner relies as the 
basis of this proceeding are as follows: 

5 (a, b) Petitioner is a trust created exclusively for 

the promotion of charitable, educational, religious, 
literary, scientific and social advancement. Its activities 
are the looking after its investments and distributing its 
income for the purposes specified. No part of its net earn¬ 
ings inures to the benefit of any private individual or 
shareholder and no part of its activities consists in carry¬ 
ing on propaganda or otherwise attempting to influence 
legislation. 

Petitioner is operated to a substantial extent within the 
District. During the six months ended June 30, 1947 peti¬ 
tioner distributed over $4,000 to organizations dispensing 
benefits within the District. Also, a substantial part of 
petitioner’s investments are located within the District. 

Petitioner is not a trust which would be classed as a 
corporation for purposes of Federal income taxation. The 
Treasury Department has ruled that petitioner is a trust 
and petitioner files fiduciary returns for Federal income 
tax purposes. 

(c) During the period from January 1, 1947 to June 
30, 1947 petitioner made contributions of $115,516.52 to 
religious, charitable, scientific, literary, military and ed¬ 
ucational institutions. Respondent only allowed $21,- 
111.63 as a deduction, which is equal to 15 percent of peti- 
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tioner’s net income, on the grounds that petitioner is a 
corporation. However, petitioner is a trust and under 
Title IX, Section 5 (c) of the Income and Franchise Tax 
Act is entitled to a deduction in the full amount of its 
contributions. 

Wherefore, the petitioner prays that this Board may 
hear the proceeding and cancel the assessment of taxes 
against it and order a refund of such taxes and interest 
paid together with any interest allowable under the law 
on the refund. 

John E. Hughes 
John E. Hughes 
John W. Hughes 
John W. Hughes 

105 W. Adams Street, 
Chicago 3, Illinois 
Attorneys for Petitioner. 

6 State of Indiana, 

County of Marion—ss. 

Fermor S. Cannon, being duly sworn, says that he is 
secretary of the petitioner above named; that he is duly 
authorized to verify the foregoing petition; that he has 
read the foregoing petition or has had the same read to 
him and is familiar with the statements contained therein, 
and that the statements contained therein are true, except 
those stated to be upon information and belief, and those 
he believes to be true. 

Fermor S. Cannon 

Subscribed and sworn to 
before me this 18th day 
of June, 1949. 

(Seal) 

James R. Newton 
Notary Public 

My commission expires Sept. 15, 1952. 


Paid—Jail. 13-49 007-H-clik 7.35 Paid—Jan. 7-49 052-II-cIik 4,926.41 
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EXHIBIT “A” 

Fiscal year ended 
First Half 

Second Half 

Both Halves 

Unpaid Balance 
Deficiency—Partial 

6-30-47 

Credi 

1947—Franchise Tax—1947 194$ 

Lev: 

Government of the District of Columbia 
: Office of the Assessor, D. C. < 

Date of Assessment 11-19-48 

: Total Tax 

Name : 4,599.87 

Arthur Jordan Foundation :* 302.03 

1230 N. Delaware Avenue :* Interest from 
Indianapolis, Ind. 8H 3811 : 10-15-47 to 

: 11-19-48 @ 6% 

: per annum. 

Payment Date 

4,901.90 

Partial Payment j 
4,894.55 

Interest on payment due at the rate 
of 6% per annum must be added if not 
paid on or before 11-29-48 

Collector of Taxes, D. C. 

Interest at rate of 

6% per annum fron 

11- 19-48 to 

12- 28-48 31.8 

Total Payment j 

Due 4,926.4: 

Credit: 9017 \ 

Corporation Tax 

' ] 

Fiscal year ended 
First Half 

Second Half 

Both Halves 

Unpaid Balance X 
Deficiency X 

6-30-47 

Credi 

1947—Franchise Tax—1947 194$ 

Lev; 

Government of the District of Columbia 

Office of the Assessor, D. C. 


Date of Assessment 1-6-49 : 

Name 

Arthur Jordan Foundation 
1230 N. Delaware Avenue 
Indianapolis, Ind. SH 3811 

Total Tax Previous Paymen 

Credit Due 

4,599.87 

• 302.03 4,926.41 7.35 

•• 31.86 

•Interest from 10-15-47 i 

to 11-19-48 @ 6% per annum. 
••Interest from 11-19-48 
to 12-28-48 

Interest on payment due at the rate of 6% 

per annum must be added if not paid on or j 

before 1-16-49 

Collector Taxes, D. C. I 
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8 DISTRICT OF COLUMBIA TAX COURT 

Arthur Jordan Foundation, ) 

Petitioner,) 
v. ) 

District of Columbia, ) 

) Docket No. 1143 
Respondent.) 

Comes now petitioner by its counsel and moves to amend 
its amended petition by striking therefrom assignment of 
error (c) and also the corresponding paragraph (c) of the 
statement of facts. 

John, E. Hughes 
John E. Hughes 
John W. Hughes 
John W. Hughes 
105 W. Adams Street 
Chicago 3, Illinois 
Attorneys for Petitioner 

9 Filed Nov. 4, 1953 District of Columbia Tax Court 

DISTRICT OF COLUMBIA TAX COURT 

Arthur Jordan Foundation, ) 

Petitioner ) 

vs. ) Dockets Nos. 1143 and 1335 

District of Columbia, ) 

Respondent, ) 

FINDINGS OF FACT AND OPINION 

These proceedings involve franchise taxes assessed 
against the petitioner under the Income and Franchise Tax 
Act of 1947 for the privilege of carrying on or engaging 
in trade or business within the District of Columbia, and 
of receiving such other income as is derived from sources 
within the District. Docket No. 1143 relates to petitioner’s 
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fiscal year ended June 30, 1947; and Docket No. 1335 re¬ 
lates to petitioner’s taxable periods ended June 30, 1948, 
March 31, 1949 and March 31, 1950. Petitioner claims that 
the Assessor erred (a) in determining that the petitioner 
was not an exempt organization under the Income and 
Franchise Tax Act; and (b) in determining that the peti¬ 
tioner was taxable as a corporation. 

Findings of Fact 

1. The petitioner was created on December 24, 1928, 
pursuant to a Trust Agreement in the language following: 

“ARTHUR JORDAN FOUNDATION 
TRUST AGREEMENT 

This Indenture made at Indianapolis, Indiana, on 
this twenty-fourth day of December, 1928, by and be¬ 
tween Arthur Jordan, of the City of Washington, Dis¬ 
trict of Columbia, known hereafter as “Donor”, party 
of the first part, and Hilton U. Brown, Emsley W. 
Johnson, Bernard R. Batty, H. Foster Clippinger, 
Thomas H. Kaylor, Fermor S. Cannon and Arthur 
Jordan, (hereinafter collectively referred to as “The 
Trustees”), parties of the second part: 

Witnesseth: That the Donor, with the purpose of 
founding and endowing in perpetuity a trust to be 
known as the “Arthur Jordan Foundation”, for the 
promoting of charitable, educational, religious, lit¬ 
erary, scientific and social advancement, including 
10 music and the arts, among all mankind, does hereby 
make this declaration of trust and enter into this agree¬ 
ment with said parties of the second part, and their 
successors elected as hereinafter provided, who shall 
constitute the Trustees of the Arthur Jordan Founda¬ 
tion and said Trustees have consented to act as such 
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Trustees, and by their signatures to this instrument 
do bind themselves so to do, all subject to the terms, 
conditions and uses hereinafter set forth: Accordingly 

In Consideration of the premises and of one dollar 
to the Donor paid by each of the Trustees, receipt of 
which is hereby acknowledged, and in consideration of 
the mutual benefits derived and the services each of 
the parties is willing to bestow and devote to the af¬ 
fairs of said Foundation, the Donor does hereby con¬ 
vey, grant, bargain, sell, release, assign and transfer 
to the Trustees of the said Arthur Jordan Foundation, 
parties of the second part, and their successors, elected 
as hereinafter provided, forever, absolutely and in fee 
simple, for the purposes herein set forth, the follow¬ 
ing described property, towit: 

Fifteen Thousand (15,000) shares of the common 
capital stock of “Arthur Jordan Piano Company” of 
Washington, D. C., a corporation organized under the 
laws of the State of Virginia; said shares having a 
11 par value of ten dollars each and described as follows: 


Certificate No. 4, calling for 10 shares issued April 8, 1915 

>> » Q » >> »> >» on mi IT 


77 

77 

9, ” 

77 

5000 

77 

” Nov. 

77 

77 

14, ” 

77 

5000 

77 

” Sep. 

77 

77 

19, ” 

77 

50 

77 

” Mch. 

77 

77 

20, ” 
34, ” 

77 

4647 

77 

” Mch. 

77 

77 

77 

293 

77 

” Dec. 


Also the following described shares of said corpo¬ 
ration which are held as collateral security: 


Certificate No. 18, calling for 1059 shares issued Jany. 1, 1920, 
” ” 23, ” ” 793 ” ” Aug. 1, 1924, 

Also two thousand shares of the common capital 
stock of “Homer L. Kitt Company” of Washington, 

D.C., a corporation organized under the laws of the 









District of Columbia, said shares having a par value 
of one hundred dollars each and described as follows: 

Certificate No. 1, calling for 500 shares issued Sept. 9, 1922, 
” ” 4, ” ” 300 ” ” Feb. 2, 1923, 

” ” 7, ” ” 200 ” ” Aug. 1, 1924, 

Also the following described shares of said corpo¬ 
ration which are held as collateral security: 

Certificate No. 2, calling for 498 shares issued Sept. 9, 1922, 
” ” 5, ” ” 300 ” ” Feb. 2, 1923, 

” ” 6, ” ” 200 ” ” Aug. 1, 1924, 

” ” 8, ” ” 2 ” ” Oct. 31, 1924, 

Also four hundred twenty-one (421) shares of the 
Common capital stock of “Indiana College of Music 
and Fine Arts’’ of Indianapolis, Indiana, a corpora¬ 
tion organized under the laws of the State of Indiana; 
said shares having a par value of one hundred dollars 
each, and described as follows: 

Certificate No. 46, calling for 1 share issued Apr. 15, 1924, 


yy 

yy 

51, 

yy 

yy 

1 

yy 

yy 

Jan. 2, 1925, 

yy 

yy 

52, 

yy 

yy 

1 

yy 

yy 

Mch. 24, 1926, 

yy 

yy 

53, 

yy 

yy 

1 

yy 

yy 

June 28, 1926, 

yy 

yf 

54, 

yy 

yy 

15 

yy 

yy 

” 28, 1926, 

fy 

yy 

56, 

yy 

yy 

15 

yy 

yy 

July 19, 1926, 

yy 

yy 

57, 

yy 

yy 

15 

yy 

yy 

Aug. 2, 1926, 

yy 

yy 

58, 

yy 

yy 

15 

yy 

yy 

Nov. 11, 1926, 

yy 

yy 

59, 

yy 

yy 

356 

yy 

yy 

July 19, 1926, 

yy 

yy 

60, 

yy 

yy 

1 

yy 

iy 

” 19, 1926, 


Also Eight thousand seven hundred ninety-eight 
(8798) shares of the common capital stock of “The 
International Printing Company” of Indianapolis, 

Indiana, a corporation organized under the laws of the 
state of Indiana; said shares having a par value of 
Twenty-five dollars ($25) each and described as fol¬ 
lows :— 

Certificate No. 87, calling for 80 shares issued Apr. 9, 1925, 
” ”90, ” ” 8718 ” ” Oct. 19, 1925. 
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Also the following described shares of §aid Corpo¬ 
ration which are held as collateral security:— 


Certificate No. 49, 

calling for 2440 

shares issued Dec. 31, 1914, 

” ” 72, 

tt 

” 2688 

tt 

tt 

Dec. 31, 1920, 

” ” 78, 

tt 

” I 6661/2 

tt 

tt 

Nov. 25, 1921, 

” ” 86 , 

tt 

" 425314 



Apr. 9, 1925, 

” ” 91, 

ft 

” 4414 

tt 

tt 

Oct. 19, 1925. 


Also One hundred Eighty-three (183) shares of the 
common capital stock of “Metropolitan School of 
Music” of Indianapolis, Indiana, a corporation or¬ 
ganized under the laws of the State of Indiana; said 
shares having a par value of One Hundred Dollars 
($ 100 ) each and described as follows: 

Certificate No. 7, calling for 1 share issued Mch. 6 , 1911, 
” ” 10, ” ” 1 ” ” Mch. 6 , 1911, 

” ” 13, ” ” 1 ” ” June 25, 1928, 

” ” 14, ” ” 180 ” ” June 25, 1928. 

Also One Thousand (1000) shares of the common- 
capital stock of “Education Service” of Chicago, Illi¬ 
nois, a Corporation organized under the laws of the 
State of Illinois; said shares having no par value and 
described as follows: 


Certificate No. 7, calling for 998 shares issued Dec. 12, 1927, 

” ” 8 , ” ” 1 ” ” Dec. 12 , 1927, 

” ” 9, ” ” 1 ” ” Dec. 12 , 1927, 

Also One Hundred and Fifty (150) shares of the 
common capital Stock of “Fisk Teachers’ Agency” 
of Chicago, Illinois, a corporation organized under 
the laws of the State of Illinois, said shares having 
12 a par value of One Hundred Dollars ($100) each and 
described as follows: 


Certificate No. 8 , calling for 
it ff g tf ff 

f, ff 1Q ’ ” ” 



share issued Dec. 
” ” Dec. 

” ” Dec. 


12, 1927, 
12, 1927, 
12, 1927. 


ft 


Also the following described real estate in the City 
of Washington, in the District of Columbia, viz .:— 
the west twenty-three and seventy-five hundredths 
(23.75) feet front on “G” street by the full depth of 
seventy-five (75) feet of the original Lot seven in 
Square 288 of said City. 

Also Two Hundred and Fifty (250) shares of the 
common capital stock of the * 4 Arthur Jordan Land 
Company” of Indianapolis, Indiana, a Corporation 
organized under the laws of the State of Indiana, said 
shares having a par value of One Hundred Dollars 
($100) each and described as follows:— 


Certificate No. 

1, 

calling for 

1 

share issued Dec. 

8, 1921, 

n n 

2, 

ii ii 

1 

ii ii ii 

ii ii 

ii ii 

4, 

ii ii 

247 

ii ii ii 

a it 

ii ii 

5, 

ii ii 

1 

” ” Jan. 

2, 1924, 


Also the following described real estate in the City 
of Chicago, State of Illinois, viz.:— 

The West one hundred twenty-five (125) feet 
of Lot Fifteen (15) in Block Four (4) in Owner’s 
Subdivision of Lots Four (4), Five (5), Six (6), 
and Seven (7) in Cape Hayes, a Subdivision in 
the South East fractional quarter of Section 
Thirty-two (32), Township Forty-one (41) North, 
Range Fourteen (14) East of the Third Principal 
Meridian, in Cook County, Illinois, as said Lot 
15 is shown on the Plat of said Owner’s Subdivi¬ 
sion recorded May 31, 1890 as Document 1278284 
in Book 42 of plats, page 29, situate in the City 
of Chicago, County of Cook, State of Illinois. 

Also Lots Two (2), Three (3), and Four (4) 
in Block Eleven (11) in the North Shore Boule¬ 
vard Subdivision of the East half of the South 
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Township Forty-one (41), North, Range Four¬ 
teen (14) East of the Third Principal Meridian, 
situate in the City of Chicago, County of Cook, 
State of Illinois. 

The Foundation assumed all contracts, Options, col¬ 
lateral agreements, Notes and obligations of Arthur 
Jordan in connection with any of the above described 
Corporations and properties. 

The name by which this trust or foundation shall 
be known is “Arthur Jordan Foundation’’, and all 
contracts, instruments, obligations, investments, do¬ 
nations, contributions or other acts shall be entered 
into, made and performed by the Trustees in the name 
of the Arthur Jordan Foundation, they acting as 
trustees thereof. 

The particular objects for which the Arthur Jor¬ 
dan Foundation is formed are: 

a. To receive, take and hold, invest and reinvest, 
13 any gift, devise, bequest, or other voluntary contri¬ 
bution of moneys or of any real estate or personal 
property, including the property in this instrument 
described as well as any and all property hereinafter 
conveyed to the trust by the Donor or by any other 
person or persons, either absolutely or in trust, for 
the purpose of creating, establishing and maintain¬ 
ing a fund or funds and applying the principal and 
income thereof to the purposes hereinafter mentioned. 

b. To apply the entire earnings and profits there¬ 
of solely to charitable, educational, religious, literary, 
scientific purposes and social advancement, including 
music and the arts, in order to promote the well-be¬ 
ing of mankind throughout the world, and particularly 
in the United States. 
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c. An amount equal to at least one-tenth and not 
more than one-half of the net earnings and profits of 
the Foundation each year shall be retained and added 
to its per anent fund, and invested judiciously in the 
same manner as other funds of the Foundation are 
invested, until the total funds of the Foundation 
amount to five million dollars, and thereafter the en¬ 
tire net annual income and profits of the Foundation 
shall be applied and expended solely for the purposes 
of the Foundation and in the manner as herein set 
forth. 

In no event shall less than one-half of the net earn¬ 
ings of the Foundation for any current year be used 
and expended in that year for the philanthropic and 
beneficent purposes of the Foundation, as set forth 
in this trust agreement, the intention being that not 
less than fifty per cent nor more than ninety per cent 
of the current net profits and earnings of the Founda¬ 
tion, other than such amounts as may be derived by 
gifts or other contributions of money or property, 
shall be distributed each year, until the net assets 
shall have reached the total of five million dollars, and 
that thereafter the entire amount of the net annual 
profits and earnings shall be applied and distributed 
solely for such philanthropic and beneficent purposes 
by its board of trustees and as nearly as may be with¬ 
in the calendar year in which it is accrued. 

In case a loss occurs that depletes the investment 
fund of the Foundation, a portion not greater than 
forty per cent of the net annual earnings for that or 
any subsequent years may be used to replace the 
funds of the Foundation so lost; but if a surplus has 
been accumulated which has been added to the invest¬ 
ment funds and known as the “accumulated earnings 
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funds” by the retaining of ten per cent or more of 
the net earnings of previous years, as above provided 
in article “c”, then such depletion in the “investment 
fund” of the Foundation shall in the discretion of the 
board of trustees be restored by taking it out of such 
accumulated earnings fund, or it may be partially 
restored out of such fund to the extent of the amount 
of said fund. 

No more than one-third of the net annual earnings 
and profits of the Foundation shall be given to any 
one institution or person in any one year. 

The powers and duties of the Trustees are, and shall 
be, as follows: 

1. To manage and control the Foundation and to 
own the property hereby conveyed and all other prop¬ 
erty hereafter acquired and held by them, including 
property hereafter conveyed to the trust by the Donor 
or any other person or persons. 

2. To conserve the property of the Foundation and 
to apply the same and the proceeds thereof to the pur¬ 
poses of the trust hereby created. 

14 3. In their discretion to receive and hold any prop¬ 

erty, in addition to that hereby conveyed, and any 
interest in any property which may be acquired by 
them in aid of the Foundation and in furtherance of 
its objects and purposes, provided that the terms upon 
which any such property shall be acquired are not 
out of harmony with the objects and purposes of the 
Foundation as herein declared. 

4. To make and to alter or amend the rules and 
regulations to be hereafter adopted for the govern¬ 
ment of the Foundation and for the management of 
the same and to prescribe the terms and conditions 
upon which its facilities shall be available for the 
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philanthropic purposes for which this Foundation 
is created, all of which must be in conformity with the 
provisions of this trust agreement. 

5. To designate by election, officers of the Founda¬ 
tion, including a chairman, a vice-chairman, a secre¬ 
tary and a treasurer, who shall be members of the 
board of trustees. Such other officers, assistants, em¬ 
ployees and servants as may be needful from time 
to time shall be employed and paid reasonable com¬ 
pensation commensurate with the services rendered 
by them in effecting or furthering any one or more of 
the objects or purposes of the Foundation. 

6. To use the income of the property and the prof¬ 
its of the Foundation in the execution of the trusts 
hereby imposed, as set out in articles “a”, “b” and 
“c” hereof; and in case the funds derived from the 
earnings and profits shall at any time in any year be 
in excess of the requirements of the Foundation at 
that time necessary to meet its obligations as they 
become due, to invest all or any part thereof until 
such time within that year as they shall be required for 
distribution for the philanthropic objects and purposes 
set forth in this trust agreement. 

7. There shall be seven (7) Trustees and any adult 
citizen of the United States of good moral character 
shall be eligible for election as Trustee. There shall 
never be more than one clergyman, one lawyer or one 
physician on the Board of Trustees at any one time 
and the Trustees shall each, hereafter, be elected for 
a term of seven (7) years, and any Trustee whose 
term is expiring shall be eligible for re-election. 

8. Each Trustee elected hereafter shall be deemed 
to have duly qualified upon his signing and delivering 
to the chairman or secretary of the board of trustees 
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a written acceptance of the office of Trustee here¬ 
under. 

9. Any Trustee may resign at any time by giving 
thirty (30) days’ notice, in writing, to each of the other 
Trustees of his intention to do so, and such resigna¬ 
tion shall take effect upon the election of his successor, 
and any Trustee may be removed by the unanimous 
vote of all of the other Trustees in office at that time 
at a meeting specially called for the purpose of con¬ 
sidering such removal. 

10. At all meetings of the Trustees, each Trustee 
shall be entitled to one (1) vote on every motion or 
resolution, which vote shall be cast in person. 

11. Sixty (60) days or more prior to the date of 
any meeting at which there is to be an election of one 
or more Trustees of the Foundation, (subject, how¬ 
ever, to the provisions of paragraph 7 of this agree¬ 
ment) the Trustees and directors of the Young Men’s 
Christian Association of Indianapolis, Indiana, and 
the Board of Trustees of Butler University, of In¬ 
dianapolis, Indiana, shall each be requested, in writ- 

15 ing, by the chairman of the Trustees, to recommend 
one or more persons suitable for election as Trustees 
of the Foundation. 

Provided, that at the request of one or more Trus¬ 
tees a preliminary meeting shall be held not more than 
ninety (90) nor less than sixty (60) days prior to 
any meeting of the Trustee of the Foundation at which 
a Trustee is to be elected, to consider whether the 
aforesaid institutions shall be requested to make such 
recommendations. If it shall appear and be deter¬ 
mined at such meeting that it is for the best interest of 
the Foundation and that it is the unanimous desire 
of the Trustees that the Trustee whose place is to be 
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filled shall be re-elected, then no invitation shall be 
extended to said institutions to make recommenda¬ 
tions. 

12. The Trustees shall not be obliged to elect any 
of the persons recommended by either of said institu¬ 
tions, but all persons so recommended shall be con¬ 
sidered nominated for the trusteeship or trusteeships 
to be filled at such meeting; and if any of such per¬ 
sons shall receive the votes of a majority of the Trus¬ 
tees present and voting at such meeting other than 
the Trustee or Trustees whose terms are expiring or 
who may be retiring at such meeting, such person 
or persons shall be thereby elected. 

13. If all of the persons so recommended shall fail 
of election, or in case such institutions shall fail to 
recommend any person for such trusteeship after 
having been requested to make such recommendations 
as above provided, the meeting shall proceed to elect 
a person or persons to fill the vacancy or vacancies 
and the vote of all or all but one of the Trustees whose 
terms continue beyond December 31st following such 
meeting shall be necessary to elect. 

14. The Trustees shall hold their first meeting in 
the City of Indianapolis, Indiana, as soon as practic¬ 
able after this date; and elect one (1) of their number 
chairman, another vice-chairman, a secretary and a 
treasurer, and adopt rules and take such other pro¬ 
ceedings as shall be appropriate for their organiza¬ 
tion into a board and may transact any other lawful 
business affecting the Foundation or its property. 

15. In addition to the duties of the Trustees here¬ 
in set forth, a majority thereof shall have the power 
to make all kinds of deeds of conveyance of real 
estate and other property; to sell, assign and transfer 
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any personal property or interest therein; to execute 
mortgages, leases, notes, contracts, releases, acquit¬ 
tances, and all other kinds of legal instruments for 
the benefit of this trust. They shall have the right to 
pledge and accept collateral securities; to buy and 
sell notes, mortgages, bonds, stock or any other kind 
of personal and real property, in furtherance of this 
trust. They shall have the right to designate some 
member of the Board of Trustees to vote at stockhold¬ 
ers’ meetings in any corporation in which this trust 
may hold stock, either in person or by proxy. They 
shall have the right to borrow money and to mortgage 
real estate or other property of the trust as security 
for the payment of such money; to loan money on 
approved securities and to buy and sell all kinds of 
property, real or personal, and do all acts necessary 
and consistent therewith. They shall have the right 
to bring suit and be sued on behalf of said trust. 

In the management of the property this day con¬ 
veyed, and any that may hereafter be conveyed to, 
or otherwise come into the possession of the trust, 
16 consisting of corporation stocks, bonds and other 
securities, real estate, or personal property, or in¬ 
vestments with other firms and persons; if in order 
to promote and conserve the best interests of the trust 
in its respective properties, it shall be deemed nec¬ 
essary by the Trustees from time to time to advance 
and loan money or other property to such corporations, 
firms or persons, they shall have full power and au¬ 
thority to make such loan and advancement of money 
and property. 

The Trustees are authorized to retain any invest¬ 
ment property or business that Donor or other per¬ 
son may convey to them so long as they deem the same 
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advantageous to the trust, and to invest in any stock, 
either co mm on or preferred, debenture certificate or 
other security whether of a character permitted by 
law' for trust investment or not, that the Trustees in 
their judgment and discretion consider advantageous 
to the trust and in the management of any securities 
they may require that the custodian thereof give cor¬ 
porate bond and may pay the premium for such bond, 
but the Trustees shall not be liable personally in any 
event, except as herein set out. 

The Trustees shall have full power and authority to 
accept conveyances and transfers of property and to 
assume and agree to pay encumbrances on said prop¬ 
erty. And all of this shall be done without any ob¬ 
ligation on the part of purchasers or third parties 
to look to the application of the funds or property in¬ 
volved, and the Trustees shall not be held accountable 
for any loss or for any use of discretion where they 
have acted in good faith. And the Trustees shall 
have such other powers not inconsistent with the spe¬ 
cific powders and duties defined in this instrument as 
may be necessary to enable them to carry out the ob¬ 
jects and purposes of the Foundation, and according 
ly the foregoing enumeration of specific powers and 
duties shall not be construed to limit the Trustees, 
but shall operate in furtherance of the accomplishments 
of the duties and purposes of the Foundation, as here¬ 
in set forth. 

The mode and manner and by w T hom the successors 
to the Trustees are to be elected shall be as follows: 

The several Trustees herein named shall hold office 
for the terms set after their respective names (and 
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thereafter until their respective successors are elected 
and have accepted) as follows: 


Name 

Fermor S. Cannon, 

H. Foster Clippinger, 
Bernard R. Batty, 
Thomas H. Kaylor, 
Emsley W. Johnson, 
Hilton U. Brown, 
Arthur Jordan, 


Expiration Date op Teems 
December 31, 1929 
December 31, 1930 
December 31, 1931 
December 31, 1932 
December 31, 1933 
December 31, 1934 
December 31, 1935 


At the expiration of the terms of the Trustees, as 
herein named, the Trustees shall be elected for seven 
(7) year terms, except in case of vacancies the elec¬ 
tion shall be for the unexpired term. 

17 Annually, upon the first Tuesday in December of 
each and every year hereafter, the Trustees shall hold 
a meeting at which, by vote of the Trustees in office 
at the time, subject to provisions of paragraphs 11, 
12 and 13 hereof, there shall be elected a Trustee, or 
trustees, to fill any vacancy or vacancies including 
such as will occur by expiration of term upon the thirty- 
first day of December of that year, at which meeting 
each of the Trustees shall be entitled to one (1) 
vote for each trusteeship to be filled and he shall vote 
in person or by written proxy duly recorded with the 
secretary at least one (1) day in advance of the meet¬ 
ing. In case of failure to hold the annual meeting in 
any year as herein prescribed, such meeting may be 
held at any later time on call signed by the chairman 
or any three (3) Trustees, fixing in the call the time 
and the place and purpose of such meeting, and an elec¬ 
tion may then be held with the same effect as though 
held on the date above set out. In case no election 
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is held before the thirty-first of December of each 
year, or the Trustees shall fail to elect a successor to 
the Trustee whose term is expiring at that time, then 
the Trustee w'hose term expires at that time shall 
continue to serve as such Trustee until his successor 
is elected and accepts such election. 

In case of any vacancy occurring among the Trus¬ 
tees, otherwise than because of expiration of term, a 
successor shall be elected by the Trustees to fill the 
unexpired term of such Trustee at the next succeed¬ 
ing meeting by two-thirds (2/3) majority vote, or 
more, of the Trustees present and voting at such meet¬ 
ing, providing there are as many as five (5) Trustees 
in attendance; but notices shall be sent to all of the 
Trustees ten (10) days or more before the time fixed 
for such meeting, which notice shall state the time, 
place and purpose of the meeting and which notice 
shall be signed by the chairman, and if he fails to 
send such notice then the secretary may call the meet¬ 
ing and if he fails to send such notice, then any three 
(3) Trustees shall send the notices; such successor 
to hold office for the unexpired term of the Trustee 
whom he succeeds and until a successor shall be elected 
and accepts his election. 

In case the number of Trustees in office at any time 
shall be less than four (4), all of any of the vacancies 
among the Trustees may, at the request of two or 
more Trustees, be filled by appointment made by the 
Judge of the Marion Circuit Court, of Marion County, 
Indiana, but he shall act only when the number of 
Trustees has been reduced below four (4). 

The Donor does not elect to prescribe any rules or 
regulations for the management of the property here¬ 
by conveyed, other than such as are herein contained, 
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leaving the making of such other rules and regulations 
to the discretion of the Trustees, provided such rules 
and regulations and their acts thereunder are in ac¬ 
cord with the provisions of this trust agreement. 

This gift and trust are irrevocable by said Donor 
and the interests of said grantees shall become vested, 
as herein provided, upon the execution of this agree¬ 
ment. 

Four (4) members of the Board of Trustees shall 
constitute a quorum for the transaction of business at 
all meetings of the Foundation and the action taken 
by the Trustees shall be duly recorded in a hook pro¬ 
vided for that purpose and the affirmative vote of a 
majority of those present at the meeting shall be nec- 
cessary to approve any action, except as otherwise 
provided in this instrument. 

Each Trustee shall be paid a salary of One Thousand 
Dollars ($1,000).) per year for his attendance at the 
meetings of the Trustees and committees of the Foun¬ 
dation and services incidental thereto. 

18 The regular monthly meetings of the Board of Trus¬ 
tees, the manner of calling of special meetings of the 
Board of Trustees, the order of business, the manner 
of transacting business, the appointment of all com¬ 
mittees, their powers and duties, the place of meeting, 
the form of notice, the supervision to be given by the 
Trustees, and all routine and incidental matters are 
to be determined by the Board of Trustees in the form 
of a set of rules and resolutions which they shall adopt 
hereafter. They shall prescribe the number and kind 
of reports to be made to the Board. All contracts 
shall be made by the Trustees acting as Trustees of 
the Arthur Jordan Foundation and the Arthur Jor¬ 
dan Foundation may sue or be sued, by making the 
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Trustees parties to such suit, as Trustees of the Ar¬ 
thur Jordan Foundation. The powers and duties of 
the chairman, vice-chairman, secretary and treasurer 
shall be defined by the Trustees from time to time 
and obligations and legal instruments of the trust 
shall be signed by such persons as may be designated 
by the Trustees in the rules and regulations, except 
that deeds and mortgages shall be signed by the 
chairman and at least three (3) other Trustees. 

All employees and appointees shall hold office at 
the pleasure of the Board of Trustees. They shall 
receive such salaries or other compensation as may 
be fixed by the Board of Trustees from time to time 
and their duties shall be defined by the Board of 
Trustees. The Board of Trustees shall have exclusive 
power to select and determine the particular charities, 
institutions and objects which shall receive aid, dona¬ 
tions or regular appropriations from the Foundation 
and the amount to be given to each, and no funds shall 
be expended and no appropriations made for any of 
the purposes of the Foundation, except by the affirma¬ 
tive vote of four (4) or more of the Trustees. 

If at any time the Board of Trustees shall deem it 
advisable to incorporate under the laws of the State 
of Indiana, or of any other state, they shall do such 
acts as are necessary to perfect such corporation and 
they shall have full power and authority to transfer 
all property of the trust to such corporation, provided 
the conveyance to such corporation shall be in substan¬ 
tial compliance with the provisions and purposes of 
this trust agreement, and the corporation shall be 
known as Arthur Jordan Foundation and shall carry 
on for the purposes herein named substantially as 
herein set forth. 


No Trustee shall be personally liable to any act 
done while acting as such Trustee, except wilful mis¬ 
appropriation of funds, and their signatures to any, 
written instrument as Trustees of the Arthur Jordan 
Foundation shall bind the Arthur Jordan Foundation, 
a trust, only, it being the purpose and intent that the 
Arthur Jordan Foundation is a separate entity, man¬ 
aged and controlled by its Trustees, who shall act 
for and on behalf of such Foundation and not in their 
individual capacity. 

The principal place of business of the Foundation 
shall be in Indianapolis, Indiana. 

A deed or assignment of any property by the Donor 
or other person to the Trustee of the Arthur Jordan 
Foundation wull be sufficient to convey title and such 
property will, if accepted, be under the terms and 
conditions of this trust agreement. 

Signed in triplicate, this 24th day of December, 1928. 

Arthur Jordan 

Party of the First Part 
Hilton U. Brown 
Emsley W. Johnson 
Bernard R. Batty 
H. Foster Clippinger 
Thomas H. Kaylor 
Fermor S. Oannon 
Arthur Jordan 

Parties of the Second Part 

State of Indiana, 

County of Marion—ss. 

Personally appeared before me, the undersigned, 
a Notary Public in and for said County and State, 
Arthur Jordan, also Fermor S. Cannon, H. Foster 
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Clippinger, Bernard R. Batty, Thomas H. Kaylor, 
Emsley W. Johnson, Hilton U. Brown and Arthur 
Jordan, who acknowledged the execution of the above 
trust agreement to be their free act and deed, this 
24th day of December, 1928. 

Witness my hand and Notarial seal. 

Emma C. Ronecker 

Notary Public 

My Commission expires Feby 25, 1929. 

Recorded at 9:45 A.M. 

Sep—7 1933” 

2. On February 10, 1953 in a proceeding in the United 
States Tax Court entitled Arthur Jordan Foundation, Pe- 
tioner, v. Commissioner of Internal Revenue, Respondent, 
Docket No. 31263, the United States Tax Court, through 
Judge Bolon B. Turner, held in respect to the Arthur Jor¬ 
dan Foundation, the petitioner therein, as follows: 

4 4 With respect to the claim of the respondent that 
the petitioner was an association taxable as a corpo¬ 
ration, everything said in the Danz case is equally 
applicable here. The petitioner was not an organiza¬ 
tion taxable as an association under the provisions of 
the Internal Revenue Code, but, to the contrary, as 
was likewise true in the Danz case, was a trust, tax¬ 
able as such.” 

Decision in such proceeding in accordance with the 
20 opinion was entered under Rule 50 of the United 
States Tax Court, which rule is similar to Rule 30 
of this Court. 

3. From the aforesaid decision in the United States 
Tax Court both the petitioner, Arthur Jordan Foundation, 
and the respondent, Commissioner of Internal Revenue, 
appealed to the United States Court of Appeals for the 
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Seventh Circuit. None of the points upon which the ap¬ 
pellants intend to rely involve claim or contention that 
the Tax Court of the United States erred in holding that 
Arthur Jordan Foundation, the petitioner in that pro¬ 
ceeding, was not an organization taxable as an association 
under the provisions of the Internal Revenue Code, but 
was a trust, taxable as such. 

4. During the taxable periods involved in these two 
proceedings the petitioner was the owner of real estate 
described as premises 1239 “6” Street, Northwest, Wash¬ 
ington, D. C., wherein it conducted directly, and not as 
stockholder, a business known as Jordan Piano Company, 
in which it sold for profit musical merchandise. 

5. During the taxable periods involved in these two 
proceedings the petitioner was the owner of real estate 
described as premises 1330 “6” Street, Northwest, Wash¬ 
ington, D.C., wherein it conducted directly, and not as 
stockholder, a business known as Kitt Music Company, 
Inc., in which it sold for profit musical merchandise. 

6. During the taxable periods involved in these two pro¬ 
ceedings the petitioner derived the income from stocks, 
bonds, and other securities, and some real estate located 
in the city of Chicago, Illinois. 

7. On May 25, 1948, the petitioner filed with the Asses¬ 
sor of the District of Columbia, a corporation franchise 
tax return for the taxable period from January 1, 1947 to 
June 30, 1947, and reported thereon receipts, expen¬ 
ditures and contributions made to religious, charitable, 
and other eleemosynary institutions. 

8. On October 25, 1948, the petitioner filed with the 
Assessor of the District of Columbia, a corporation fran¬ 
chise tax return for the fiscal year from July 1, 1947 
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to June 30, 1948, and reported thereon receipts, ex- 
21 penditures and contributions made to religious, chari¬ 
table, and other eleemosynary institutions. 

9. On July 15, 1949, the petitioner filed with the Asses¬ 
sor of the District of Columbia, a corporation franchise 
tax return for the taxable period from July 1, 1948, to 
March 31, 1949, and reported thereon receipts, expendi¬ 
tures and contributions made to religious, charitable, and 
other eleemosynary institutions. 

10. On June 12, 1950, the petitioner filed with the As¬ 
sessor of the District of Columbia, a corporation fran¬ 
chise tax return for the fiscal year from April 1, 1949 to 
March 31, 1950, and reported thereon receipts, expendi¬ 
tures and contributions made to religious, charitable, and 
other eleemosynary institutions. 

11. The petitioner did not offer evidence and did not 
prove by testimony what were its receipts, expenditures, 
contributions and other disbursements during the taxable 
periods here involved. 

12. On May 5, 1948, the Assessor of the District of 
Columbia, by C.A. Beard, Jr., Administrator, Income and 
Franchise Tax Division transmitted the following letter 
to petitioner: 

“Arthur Jordan Foundation 
Indianapolis 2, Indiana 

Attn: Mr. G. V. Carrier 
Auditor 

Gentlemen: 

This will acknowledge receipt of your letter of April 
27, 1948, addressed to Mr. Wayne Kendrick of Wayne 
Kendrick & Co., together with enclosures, request¬ 
ing exemption on the part of the Foundation from 
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taxes imposed under the provisions of the District of 
Columbia Income and Franchise Tax Act of 1947. 

Title II, Sec. 1(d) provides: 

“Sec. 1. The following organizations shall be 
exempt from taxation under this Article: 

“(d) Corporations, and any community 
chest, fund, or foundation, organized and 
operated exclusively for religious, charitable, 
scientific, literary, or educational purposes, 
or for the prevention of cruelty to children or 
animals, to a substantial extent within the 
District, no part of the net earnings of which 
inures to the benefit of any private individual 
or shareholder, and no part of the activities 
of vrhich is carrying on propaganda, or other¬ 
wise attempting to influence legislation.’’ 

In conformity with the law, the Commissioners 
of the District of Columbia promulgated Regu¬ 
lations, a copy of which is enclosed. We call your 
particular attention to Sec. 2-1 (d) thereof. While 
the objects of the Foundation are charitable in 
nature, we do not believe it operates “to a sub¬ 
stantial extent within the District’’ within the 
meaning of the aforementioned law and Regula¬ 
tions. We therefore believe the Foundation is not 
exempt from franchise taxes in this jurisdiction. 

We are of the further opinion that the Founda¬ 
tion is taxable as a corporation within the mean¬ 
ing of the Act. Title I, Sec. l(r) thereof pro¬ 
vides: 

“(r) The word ‘corporation’ includes any 
trust, association, joint-stock company, or 
partnership which is classed or should be 
classed as a corporation for purposes of Fed¬ 
eral Income taxation.” 
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In this connection, we call your attention to Sec. 
29.3797-1 through Sec. 29.3797-3 of the Federal In¬ 
come Tax Regulations. We are of the opinion that 
the Foundation, were it not exempt from Federal 
income tax, would be taxed as a corporation 
within the meaning of the aforementioned sec¬ 
tions, and consequently taxable as a corporation 
under the D.C. law. 

Yours very truly, 

C. A. Beard, Jr. 

C. A. Beard, Jr. 

Administrator 

Income and Franchise Tax Division 

CABjr/M 
Enel. ” 

13. On September 22, 1948, the office of the Assessor 
transmitted to petitioner a notice of intention to assess a 
deficiency in franchise tax for the taxable period ended 
June 30, 1947, to which was attached a Report as 
follows: 

23 “Arthur Jordan Foundation 

1320 N. Delaware Avenue 
Indianapolis, Indiana 
Fiscal Year ended June 30, 1947 

Income 

Gross income, per schedule attached to return $1,846,919.12 

Less income from without District of 
Columbia: 

Rents, per your letter of Aug. 24,1948 38,660.29 


Total income from District of Columbia $1,808,258.83 
Deductions 

Total deductions, per schedule on return 1,727,286.58 
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Less unallowable deductions: 

Rent expense, per letter of 
Aug. 24, 1948 

Reserves for losses and de- $32,141.18* 
predation (per 
books) $225,646.25 

Less depreciation on 
D. C. properties, 

per schedule 95,679.75 129,966.50* * 162,107.68 


Adjusted deductions attributable 
to D. C. 

Adjusted net income subject to tax 
Portion attributable to the period 
Jan. 1, 1947 to June 30, 1947 
($243,079.93 x .446406) *** 

Tax @5% (Deficiency) 


$1,565,178.90 
$ 243,079.93 

108,512.34 
$ 5,425.62 


•Expense related to non-taxable rent income is not an 
allowable deduction. 

**In the absence of information to the contrary it appears 
that additions to reserves for “losses and deprecia¬ 
tion’ ’ in excess of a reasonable allowance for deprecia¬ 
tion on property located in the District of Columbia is 
not an allowable deduction. 

•••Factor, per return. 

The foregoing tax is proposed inasmuch as it appears 
that the Arthur Jordan Foundation is not exempt from the 
District of Columbia franchise tax under the provisions 
of Title II, Sec. 1(d), and Sec. 2-1 (d) of Regulations 
promulgated by the Commissioner, D. C. under the Act. 
It is further held that the Foundation is taxable as a cor¬ 
poration under the provisions of Title I, Sec. l(r) of the 
Act.” 
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14. On November 19, 1948, the Assessor assessed peti¬ 
tioner franchise tax for the period ended Jnne 30, 1947, 
as follows: 


Franchise tax 

$4,599.87 

Interest from 10-15-47 to 11-19-48 

@ 6% per annum 

302.03 

Interest at rate of 6% per annum 

from 11-19-48 to 12-28-48 

31.86 

Total 

$4,933.76 


24 and transmitted to the petitioner a notice of snch as¬ 
sessment on which was stated the following: 

“Interest on payment due at the rate of 6% per 
annum must be added if not paid on or before 
11-29-48.” 

On January 7, 1949, the petitioner paid to the Collector 
of Taxes of the District of Columbia a franchise tax and 
interest in the amount of $4,926.41 under protest in writ¬ 
ing; and, on January 6,1949, the Assessor assessed the peti¬ 
tioner an additional amount of $7.35 as interest resulting 
from the delay of the petitioner in paying the tax and 
interest originally assessed on or before November 29, 
1948. Such additional assessment of interest was paid 
by the petitioner on January 13, 1949, but not under pro¬ 
test in writing. 

15. On February 20, 1952, the office of the Assessor of 
the District of Columbia informed the petitioner that the 
Assessor proposed to assess the petitioner franchise taxes 
for the taxable periods ended 6-30-48, 3-31-49, and 3-31-50, 
and attached thereto was a report as follows: 

“Arthur Jordan Foundation 
1204 N. Delaware Street 
Indianapolis, Indiana. 

(Revised) 
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Taxable period ended: 6/30/48 3/31/49 3/31/50 

Net taxable (loss) 
income disclosed 

by return $300,708.33 $174,444.94 ($175,096.51) 

Unallowable de¬ 
ductions : 

(a) depreciation 57,659.09 27,620.66 

(b) Reserve for un¬ 
collected profits 275,891.00 


Adjusted net 

income $358,367.42 $202,065.60 $200,974.49 

Less items allocable 
to D.C.: 

Rent income per 
your letter of 
12/21/48 $44,932.80 
Lesson 

revenue 43,039.84 87,972.64 


Net income 
subject to 

apportionment $270,394.78 
Xrevised appor¬ 
tionment factor* 89.85% 


Portion attributable 
to D.C. $242,949.71 

Add: income allocable in 
full to D.C.: 

Rent income and 
lesson revenue 

above 89,972.64 
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Adjusted net taxable 

income $330,922.35 $202,065.60 $200,974.49 

Tax <5) 5% 

(Deficiency) $ 16,546.12 $ 10,103.28 $ 10,039.72 

25 Explanation of adjustments: 

(a) Depreciation of building, 1239 G St., N.W.: 

Amount deducted on return $54,535.36 

Amount allowable None 

Amount disallowed $54,535.36 

It is our understanding that the 
building was in process of construc¬ 
tion and not in use during fiscal year 
ended 6/30/48. 

Depreciation on inventories deducted: 

Amount allowed $ 3,123.73 

Amount disallowed None $ 3,123.73 

Depreciation on stock-in-trade is not 
an allowable deduction under Title 
III, Sec. 3(a)(7) of the District of 
Columbia Income and Franchise Tax 
Act. 

Total depreciation disallowed $57,659.09 

•Computation of revised apportion¬ 
ment factor: 

A. Total sales per return $1,824,426.52 

B. D.C. sales 

1. Item 1, schedule 

“M” of return $1,148,059.15 

2. Item 3, schedule 
“M” as revised 
per your letter 
of 1/20/49 


491,204.57 1,639,263.72 
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C. Revised apportionment 

factor (B + A) 89.85% 

This is a revision of your registered 
letter, deficiency notice date 12/3/48. 

Explanation of adjustments: 

1949 

(a) Depreciation claimed $ 57,783.65 

Less depreciation in 
inventory, disallowed 34,997.27 

Additional depreciation on 
building, 1239 G St., N.W.: 

2% of cost, 

$685,614.33 = $13,712.29 
Amount claimed 8,878.01 4,834.28 30,162.99 


Depreciation disallowed $ 27,620.66 

(b) Instruction No. (5) of 1950 Gen¬ 
eral Instructions provides in part, 

“The basis of reporting may not 
be changed from that used in the 
preceding year, unless the written 
approval of the Assessor is first 
obtained.’’ 

Protest against the proposed assessments was filed by the 
petitioner on March 5, 1952, with the Assessor. 

26 16. On July 11, 1952, the Assessor assessed the 

petitioner and mailed to the petitioner notices of the 
following franchise taxes: 

Fiscal period: July 1,1947 to June 30,1948: 

Franchise tax $16,546.12 

Interest from 10-15-48 to 

7-11-52 <a) 6% per annum 3,711.79 

Interest at rate of 6% per 

annum from 7-11-52 to 7-22-52 37.07 



Total 


$20,294.98 
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Taxable period: July 1, 1948 to March 31, 1949: 


Franchise tax $10,103.28 

Interest from 7-15-49 to 7-11-52 

@ 6% per annum 1,811.82 

Interest at rate of 6% per 

annum from 7-11-52 to 7-22-52 21.80 


Total $11,936.90 

Fiscal period: April 1, 1949 to March 31, 1950: 
Franchise tax $10,039.72 

Interest from 7-15-50 to 7-11-52 
@ 6% per annum 1,198.04 

Interest at rate of 6% per 
annum from 7-11-52 to 7-22-52 20.56 


Total $11,258.32 


All of the notices contained the following statement: 

“Interest on payment due at the rate of 6% per 
annum must be added if not paid on or before 
7-21-52.” 

The petitioner did not pay the taxes and interest set 
forth in the paragraph immediately preceding on or be¬ 
fore July 21, 1952, but paid the same under protest in 
writing on July 25, 1952. Thereupon the Assessor as¬ 
sessed petitioner, and mailed notices thereof, for interest 
in the amounts and for the periods as follows: 

From July 1, 1947 to June 30, 1948 $26.94 

From July 1, 1948 to March 31, 1949 15.84 

From April 1, 1949 to March 31, 1950 14.94 

The petitioner paid amounts for the additional in- 
27 terest on August 1, 1952, but not under protest in 
writing. 
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17. At the hearing the petitioner withdrew claim for 
refund of the items of interest which were paid, but not 
under protest in writing. 

18. At the hearing the petitioner in Docket No. 1143 
withdrew the assignment of error 4(c) of the amended 
petition reading as follows: 

“4(c) The respondent erred in not allowing an 
additional deduction for contributions paid in the 
amount of $94,404.89. ’ ’ 

In Docket No. 1335 the petitioner withdrew assignment 
of error 4(c) of the petition reading as follows: 

“4(c) The respondent erred in not allowing addi¬ 
tional deductions for contributions in the amounts of 
$127,263.75 and $99,200.00 for the taxable periods 
ended June 30,1948 and March 31,1949, respectively. ,, 

19. Proceeding in Docket No. 1143 was filed on February 
2, 1949; and the proceeding in Docket No. 1335 was filed 
on September 26, 1952. 

OPINION. 

At the threshold of this case we are met with a question 
of jurisdiction which arises under the following circum¬ 
stances: In every instance the notice of assessment or 
tax bill, in addition to the amount of the franchise tax, 
carried an amount representing interest up to a date then 
shortly in the future, and a notation that if the tax and 
interest were not paid before such date, additional in¬ 
terest would be due. In no instances were the taxes and 
interest shown on the notices or bills paid on or before 
28 the stated dates. The petitioner, although late, merely 
paid the amount shown on the notice or bill under 
protest in writing, and did not include the additional in¬ 
terest accruing because of such delay. The Collector of 
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Taxes accepted the payment, and another bill for the ad¬ 
ditional interest was sent to the petitioner, which -was 
promptly paid. The petitioner did not, however, make such 
payment under protest in writing, as it did in respect of 
the original notice or bill. The respondent now says that 
the Court has no jurisdiction to consider these appeals 
because it claims that the petitioner did not, as the law 
requires, “first pay such tax, together with penalties and 
interest due thereon, to the collector of taxes of the Dis¬ 
trict of Columbia under protest in writing”. 1 

The precise point raised by the respondent, namely, 
that the failure to pay all of the interest results in a lack 
of jurisdiction in this Court, has never been decided, either 
by this Court or by the United States Court of Appeals 
for the District of Columbia Circuit. In several cases 
this Court, then the Board of Tax Appeals, held that 
failure to pay all of the tax resulted in a lack of jurisdic¬ 
tion. Strohmeyer & Arpe Co., Docket No. 53; Gene Drury, 
Docket No. 79; Angelus Campfire Co., Docket No. 106; 
Alpha Zeta Fraternity, Docket No. Ill; The Paving Supply 
& Equipment Co., Docket No. 126; Bertha E. Miller, Docket 
No. 128; Ideal Clothing Company, Docket No. 135; Gulf 
Oil Corporation, Docket No. 157; Washington Theatre Co., 
Docket No. 159; F. G. Vogt & Sons, Inc., Docket No. 160; 
G. C. Murphy Company, Docket No. 348; Grace G. Meyer, 
Docket No. 515. All of the foregoing cases were decided 
by Jo. V. Morgan, the then Member Sole of the Board of 
Tax Appeals. 


1 Section 3, Title IX, District of Columbia Revenue Act 
as amended by the Act of May 16, 1938 (Section 47-2403, 
D.C. Code 1951 Ed.). By the Act of July 10, 1952, protest 
in writing no longer is necessary for appeal. 
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In John W. Ridenour, Docket No. 889, Lawrence 
29 Koenigsberger, the then Member Sole of the Board 
of Tax Appeals, dismissed the proceeding for lack of 
jurisdiction for two reasons, one of which was that only 
part of the tax was paid. In another case, The Smoot 
Sand & Gravel Co., Docket No. 949, the respondent moved 
to dismiss the petition on two grounds, one of which was 
that all of the tax was not paid under protest in writing. 
The petition was dismissed for lack of jurisdiction but no 
reasons for such lack of jurisdiction were given in the 
decision of the then Member Sole. 

Later, in The Industrial Bank of Washington, Docket 
No. 1012, half only of the tax was paid under protest in 
writing. The Board of Tax Appeals entertained jurisdic¬ 
tion with respect of half of the tax that was paid under 
protest in writing, but declined jurisdiction with respect 
to that portion which was not so paid. The case went to 
the United States Court of Appeals for the District of 
Columbia Circuit and the question was noted by that Court. 
It was held that the conclusion of the Board of Tax Ap¬ 
peals that it did not have jurisdiction of the second half 
of the tax not paid under protest in writing was correct. 
The question whether the then Board of Tax Appeals had 
jurisdiction at all because all of the tax was not paid under 
protest in writing was disposed of by this language: 

“The District filed no cross-petition for review and 
has not brought here the question whether the Board 
had jurisdiction in respect to the first half of the tax.” 

This Court cannot escape the conclusion that the United 
States Court of Appeals had some doubt, at least, that the 
failure to pay all of the tax would result in the lack of 
jurisdiction. It is not to be supposed that if the Court of 
Appeals was certain that the Board lacks jurisdiction it 
would not have so held, regardless of the failure of the 
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District to raise the question. For that reason this Court 
does not feel justified in dismissing the petition for lack 
of jurisdiction because a part only of the interest was paid; 
and, therefore, will hold that it does have jurisdiction. 

The respondent has raised another question which 
grows out of the following fact, namely, that the attorneys 
who filed the petition in this Court were not author- 
30 ized to practice before it. They were members of the 
Bar of another jurisdiction but not of the United 
States District Court for the District of Columbia. Such 
fact was not called to the attention of this Court until 
nearly the conclusion of the hearing, and upon the mat¬ 
ter being raised the proceeding was adjourned so that an 
attorney authorized to practice before this Court could 
become associated with the original counsel. While coun¬ 
sel who filed this proceeding may be subject to criticism, 
and perhaps to censure, if it deliberately transgressed the 
rules of the Court, the Court does not feel that that is 
grounds to dismiss the proceeding as claimed by the re¬ 
spondent, and for that reason the respondent’s motion to 
dismiss made during the hearing will be denied. 

This brings us to the merits of the case. 

The first assignment of error in the petitions, while not 
vigorously pressed by the petitioner, must be considered. 
It is: 

“(a) The respondent erred in the determination 
that petitioner is not an exempt organization under 
the Income and Franchise Tax Act.” 

Such assignment brings into focus Section 1(d) of Title 
II of the Income and Franchise Tax Act, 2 which is in the 
language following: 


2 Section 47-1554 (d), D.O. Code, 1951 Ed. 


43 


“Corporations, and any community chest, fnnd or 
foundation, organized and operated exclusively for re¬ 
ligious, charitable, scientific, literary, or educational 
purposes, or for the prevention of cruelty to children 
or animals, to a substantial extent within the District, 
no part of the net income of which inures to the bene¬ 
fit of any private individual or shareholder, and no 
part of the activities of which is carrying on propa¬ 
ganda or otherwise attempting to influence legisla¬ 
tion.’ ’ (Emphasis supplied.) 

No evidence of any of the favored activities on the part 
of the petitioner in the District of Columbia or elsewhere 
was supplied by the petitioner. True the income tax re¬ 
turns carried schedules of contributions to charitable, re¬ 
ligious and other like organizations, but such was not 
31 evidence of such activities or payments. The Court 
does not know what the Assessor or his assistants had 
before him or them when he determined that the petitioner 
did not operate “to a substantial extent within the Dis¬ 
trict”, but if the schedules attached to the returns could 
be considered as evidence, it would seem that such deter¬ 
mination was justified. At any rate, there is no evidence up¬ 
on which the Court can make a pertinent finding of fact 
upon which a ruling can be based. For that reason the 
Court holds that the Assessor did not err in determining 
that the petitioner was not exempt under the Income and 
Franchise Tax Act. 

The next assignment of error is vigorously asserted by 
the petitioner. It is: 

“(b) In the alternative, the respondent erred in 
the determination that petitioner is a corporation and 
is, therefore, subject to the corporation franchise 
tax.” 
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The petitioner under the assignment of error contends 
that the franchise tax assessed against it for the taxable 
periods running from January 1, 1947 to March 31, 1950 
is invalid, because it was not, as asserted by the Assessor, 
an association taxable as a corporation. It relies upon 
the definition of the term “corporation” found in Section 
4(r) of the District of Columbia Income and Franchise 
Tax Act of 1947 (Section 47-1551 c(r), D.C. Code 1951 
Edition) which provides that: 

“The word ‘corporation’ includes any trust, asso¬ 
ciation, joint stock company, or partnership which is 
classed or should he classed as a corporation for pur¬ 
poses of Federal income taxation.” (Emphasis sup¬ 
plied) 

The petitioner brought to the attention of the Court, 
and there was received in evidence the findings of fact and 
opinion of the United States Tax Court in the recent pro¬ 
ceeding entitled Arthur Jordan Foundation v. Commis¬ 
sioner of Internal Revenue, Docket No. 31263, from which 
it appears that the United States Tax Court held that, 
under facts, as far as pertinent, similar to those here 
found, the petitioner “was not an organization taxable 
as an association under the provisions of the Internal Rev¬ 
enue Code.” 

Whether the definition of the word “corporation” 
32 contemplates that this Court must determine that the 
taxpayer had or had not characteristics that would 
or should classify it as a corporation for Federal income; 
or whether this Court should follow a determination in 
that respect made by a competent agency or instrumentality 
of the Federal Government is immaterial, because whether 
the opinion of the United States Court is considered as 
a precedent or a classification the result is the same, namely, 
that the petitioner is not such an organization “which 
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is classed or should be classed as a corporation for pur¬ 
poses of Federal income taxation”, when it is considered 
that the conclusion of the United States Tax Court in that 
respect is not involved in the appeal from the decision of 
that Court to the United States Court of Appeals for the 
Seventh Circuit, now pending. In that appeal the attor¬ 
neys for the Commissioner have abandoned their claim or 
point that the petitioner should be classified as a corpo¬ 
ration for Federal income taxation and have acquiesced 
in John Danz, et al, 18 TCA 454, upon which the Tax Court 
based its decision in the Arthur Jordan Foundation case 
(See 1952-2 CB1). So it follows that the Court must hold 
that the petitioner is not taxable as a corporation. Hold¬ 
ing that does not, however, mean that the franchise tax 
assessed against the petitioner is invalid. 

Article I of the District of Columbia Revenue Act of 
1947 is known as the “Income and Franchise Tax Act of 
1947”. Title X of the Act, (Sec. 47-1580, D.C. Code, 1951 
Ed.) states its purpose in this language: 

“Sec. 1. Purpose Of Article.—It is the purpose of 
this article to impose (1) an income tax upon the entire 
net income of every resident and every resident trust , 
and (2) a franchise tax upon every corporation and 
unincorporated business for the privilege of carry¬ 
ing on or engaging in any trade or business within the 
District and of receiving such other income as is de¬ 
rived from sources within the District. • # •” (Em¬ 
phasis supplied). 

The definition of the word “corporation” has herein¬ 
before been given. The term “unincorporated business” 
is defined as follows: 3 


3 Section 2, Title VIH, Income and Franchise Tax Act 
of 1947; Section 47-1574, D.C. Code, 1951 Ed. 
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“Sec. 1. Definition Of Unincorporated Business.— 
For the purpose of this article (not alone for this 
title) and unless otherwise required by the context, 
the words 4 unincorporated business’ mean any trade 
or business conducted or engaged in by any individual, 
whether resident or nonresident, statutory or com¬ 
mon law trust, estate, partnership or limited or spe¬ 
cial partnership, society association, executor, admin¬ 
istrator, receiver, trustee, liquidator, conservator, com¬ 
mittee assignee, or by any entity or fiduciary, other 
than a trade or business conducted or engaged in by 
any corporation; and include any trade or business 
which if conducted or engaged in by a corporation 
would be taxable under title VII of this article. * * *” 
(Emphasis supplied). 

33 It is clear beyond any question that the petitioner 
during the taxable periods here involved was an un¬ 
incorporated business in relation to the two musical mer¬ 
cantile establishments, namely, Jordan Piano Company 
and Kitt Music Company, which its trustees conducted in 
the District of Columbia, and “which, if conducted or 
engaged in by a corporation, would be taxable under title 
VII” 4 of the Income and Franchise Tax Act. 

As will be seen from the excerpt from Title X of the 
Income and Franchise Tax Act a franchise tax is to be 
imposed upon both corporations and unincorporated busi¬ 
nesses. 

Except for the substitution of the term “unincorporated 
business” for the word “corporation” the language of 
the portions of the Income and Franchise Tax Act relating 
to taxable income and to the imposition and rate of tax 


4 Section 47-1571, D.C. Code, 1951 Ed. 


are identical as will be seen from the following compari¬ 
son : 5 

“TITLE VII—TAX ON TITLE VIII—TAX ON 

CORPORATIONS UNINCORPORATED 

BUSINESSES 

Sec. 1. Taxable Income De- Sec. 2. Taxable Income De¬ 
fined.—For the purposes of fined.—For the purposes of 
this title, and unless other- this title, and unless other¬ 
wise required by the context, wise required by the context, 
the words “taxable income” the w’ords “taxable income” 
mean the amount of net in- mean the amount of net in¬ 
come derived from sources come derived from sources 
wdthin the District within within the District within 
the meaning of Title X of the meaning of Title X of 
this article. this article, in excess of the 

exemption granted by sec¬ 
tion 4 of this title. 

Sec. 2. Imposition And Sec. 3. Imposition and Rate 
Rate of Tax.—For the priv- of Tax.—For the privilege 
ilege of carrying on or en- of carrying on or engaging 
gaging in any trade or busi- in any trade or business 
ness within the District and within the District and of 
of receiving income from receiving income from sour- 
sources within the District, ces within the District, there 
there is hereby levied for is hereby levied for each 
each taxable year a tax at taxable year a tax at the rate 
the rate of 5 per centum of 5 per centum upon the 
upon the taxable income of taxable income of every un- 
every corporation, whether incorporated business, 
domestic or foreign (except whether domestic or foreign 
those expressly exempt un- (except those expressly ex- 
der title II of this article), empt under title II of this 

article).” 

34 The petitioner is somewhat confused in considering 
and calling the taxes assessed against it “corporate 

5 See Section 47-1571, 47-1571 a, 47-1574 a, and 47-1574 
b, D.O. Code, 1951 Ed. 
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income and franchise tax.” They are, as has already been 
observed, franchise taxes, assessable against both corpo¬ 
rations and unincorporated businesses for the same priv¬ 
ilege, namely, “of carrying on or engaging in any trade 
or business within the District and of receiving income from 
sources within the District”. The scheme of the Income 
and Franchise Tax Act is to treat corporations and unin¬ 
corporated businesses alike, with the exception of a deduc¬ 
tion originally in the sum of $10,000, and later reduced to 
$5,000, permitted in respect to the latter class of taxpayers. 
Such difference, while reducing the amount of tax due by 
unincorporated businesses, did not change the character 
of the tax. 

It is immaterial whether the franchise tax is assessed 
against the petitioner as a corporation or a trust or as trus¬ 
tees or as “a trade or business which if conducted or en¬ 
gaged in by a corporation would be taxable under Title 
VII” of the Act. In whatever capacity or character the 
petitioner may be taxed it would still be a franchise tax for 
the privilege stated in the Act. The case of Hulbard v. 
Commissioner , 296 U.S. 300, L. Ed. 242, upon which the 
petitioner relies, does not support his contention. The facts 
in that case are these: 

In 1919 an Illinois corporation sold all its assets to a 
Delaware corporation for $250,000, and all the latter’s stock. 
The Illinois corporation was dissolved and the cash and 
stock distributed to its stockholders, one of whom was 
Charles H. Hulbard, whose share was $8,000 and 160 
shares of stock. He died in 1924 and his son DeForest 
Hulbard and Hugh McBirnev Johnston w^ere appointed 
his executors. The son was also a beneficiary of the 
father’s estate. In 1924 the Commissioner of Internal 
Revenue made an additional assessment of income and 


49 


profit taxes of approximately $350,000 against the dis¬ 
solved Illinois Corporation, and on October 27, 1927, 
mailed a letter to the “Estate of Charles H. Hulbard 
35 c/o DeForest Hulbard’* proposing assessment against 
the estate on the ground that the decedent, Charles H. 
Hulbard, was a transferee liable under Section 280 of the 
Revenue Act of 1926. Before the receipt of the letter the 
Estate of Charles H. Hulbard had been completely settled 
and the assets distributed. The executors filed a petition 
in the then United States Board of Tax Appeals on the 
ground that under the Illinois law wherever the deceased 
was domiciled their responsibilities were ended. Instead 
of proceeding against the beneficiaries of the decedent’s 
estate the Commissioner refused to make such assessment 
and prayed for an order that his determination be con¬ 
firmed. The United States Board of Tax Appeals deter¬ 
mined that at the time of the letter there was no liability 
of the estate or the executors. On appeal to the Circuit 
Court of Appeals for the Seventh Circuit that Court made 
an assessment of $4,000 against DeForest Hulbard in¬ 
dividually. This the Supreme Court said it could not 
do. It reversed the decision of the Circuit Court of Ap¬ 
peals and affirmed the decision of the United States Board 
of Tax Appeals. That is all there is to that case as far 
as this proceeding is concerned. 

In connection with the aforementioned deduction allow¬ 
able to unincorporated businesses, as stated above pro¬ 
vision for such exemption is found in Section 4 of Title 
VIH of the Act. 6 Such section was amended by Section 
416 of Title TV of the District of Columbia Revenue Act 
of 1949 by reducing the exemption to $5,000, applicable to 


6 Section 47-1574 c, D.C. Code, 1951 Ed. 
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taxable years or portions thereof beginning after the 31st 
day of December, 1948. 

There is no complaint concerning the computation of the 
franchise taxes; nor is there any controversy concerning 
the allowance or disallowance of any deduction or the al¬ 
location or apportionment of net income. Since the peti¬ 
tioner, however, was an unincorporated business during 
the taxable periods under consideration, it is entitled to 
the exemption afforded unincorporated businesses un- 
36 der Section 4 of Title VIII of the Act, 7 that is to say, 
an exemption or deduction of $10,000 for the periods 
January 1 to June 30, 1947, July 1, 1947 to June 30, 1948, 
and July 1, 1948 to March 31, 1949; and of $5,000 for the 
fiscal year April 1, 1949 to March 31, 1950. In the light 
of the determination by the Assessor that the petitioner 
was to be taxed as a corporation and from the reports 
accompanying the letters of deficiency it must be assumed 
that no such exemptions were allowed respectively for 
the taxable periods involved. 

While it is true that the petitioner has failed to pro¬ 
duce evidence of its taxable income or its receipts and dis¬ 
bursements, which, perhaps, should result in a holding 
that no relief can be granted, nevertheless, the Court feels 
that the overassessment due to failure to allow the ex¬ 
emptions for unincorporated businesses can be computed. 
This opinion is to be taken, therefore, as a determination 
of the issues in these proceedings, and decision will be 
withheld to permit the parties to submit computation of 

7 Section 47-157c, D.C. Code, 1951 Ed., which reflects 
the amendment made by Sec. 416 of Title IV of the Dis¬ 
trict of Columbia Revenue Act of 1949. 
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the amount to be refunded the petitioner pursuant to this 
opinion. 

Decision will be entered under Rule 30. 

Jo. V. Morgan 
Jo. V. Morgan 
Judge 


37 Served as follows: 

Findings of Fact and Opinion 


Leon L. Schlawy, Esq. 

Attorney for Petitioner, 

232 Barr Building 
910-17th Street, N.W. 

Washington 6, D.O. (Mailed 11/4/53) 

Corporation Counsel, D.C. (Personally 11/4/53) 
Assessor, D. C. (Personally 11/4/53) 

Clerk 


38 Filed Feb. 25, 1954. District of Columbia Tax Court. 


DISTRICT OF COLUMBIA TAX COURT 

Arthur Jordan Foundation, ) 

Petitioner ) 

vs. ) Dockets Nos. 1143 and 1335 

District of Columbia, ) 

Respondent, ) 

ORDER AMENDING FINDINGS OF FACT AND 

OPINION. 

Upon consideration of the motion of the respondent to 
amend the Findings of Fact and Opinion entered by this 
Court in the above-entitled cause on November 4, 1953, it 
is by the Court this 25th day of February, 1954 
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Ordered, That Finding No. 14 of the aforesaid Findings 
of Fact is hereby amended to read as follows: 

“14. On November 19, 1948, the Assessor assessed 
the petitioner franchise tax for the period ended June 
30, 1947, as follows: 

Franchise tax $4,599.87 

Interest from 10-15-47 to 11-19-48 at 
6% per annum 302.03 


Total $4,901.90 

and transmitted to the petitioner a notice of such as¬ 
sessment on which was stated the following: 

‘Interest on payment due at the rate of 6% per 
annum must be added if not paid on or before 
11-29-48. ’ 

On January 7, 1949, the petitioner paid to the Collec¬ 
tor of Taxes of the District of Columbia under protest 
in writing $4,926.41 representing the aforementioned 
assessment of franchise tax in the amount of $4,599.87 
and interest from October 15, 1947, to November 19, 
1948, in the amount of $302.03, plus $24.51, which rep¬ 
resented petitioner’s computation of accrued interest 
at the rate of 6% per annum as a result of the failure 
of petitioner to pay the above assessment on or before 
November 29,1948. However, petitioner’s computation 
of interest in the amount of $24.51 was erroneous. As 
a consequence, the Assessor on January 6, 1949, billed 
petitioner $31.86 representing interest at the rate of 
6% per annum from July 19, 1948, to December 28, 
1948, and credited petitioner with $24.51, making the 
balance of interest due $7.35, which petitioner paid on 
January 13, 1949, but not under protest in writing.” 
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39 And It Is Further Ordered, That Finding No. 16 of 
the aforesaid Findings of Fact is amended to read as 
follows: 

“16. a. On July 11, 1952, the Assessor assessed the 
petitioner and mailed to the petitioner a notice of the 
following franchise tax: 

Fiscal period July 1, 1947 to June 30, 1948: 
Franchise tax $16,546.12 

Interest from 10-15-48 to 7-11-52 at 
6% per annum 3,711.79 


Total $20,257.91 

The notice contained the following statement: 

‘Interest on payment due at the rate of 6% per 
annum must be added if not paid on or before 
7-21-52.’ 

On July 25, 1952, the petitioner paid to the Collector 
of Taxes of the District of Columbia under protest in 
writing $20,268.04, representing the aforementioned 
assessment of franchise tax in the amount of $16,546.12 
and interest from October 15, 1948, to July 11, 1952, 
in the amount of $3,711.79, plus $10.13 which repre¬ 
sented petitioner’s computation of accrued interest at 
the rate of 6% per annum as a result of the failure 
of petitioner to pay the above assessment on or before 
July 21, 1952. However, petitioner’s computation of 
interest in the amount of $10.13 was erroneous. As a 
consequence, the Assessor, on July 25, 1952, billed 
petitioner $37.07 representing interest at the rate of 
6% per annum from July 11, 1952, to July 22, 1952, 
and credited petitioner with $10.13 theretofore paid 
by it on July 25, 1952, making the balance of interest 
due $26.94, which petitioner paid on August 1, 1952, 
but not under protest in writing. 
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“b. On July 11, 1952, Assessor assessed the peti¬ 
tioner and mailed to the petitioner a notice of the fol¬ 
lowing franchise tax: 

Taxable period July 1, 1948 to March 31, 1949: 
Franchise tax $10,103.28 

Interest from 7-15-49 to 7-11-52 at 
6% per annum 1,811.82 


Total $11,915.10 

The notice contained the following statement: 

‘Interest on payment due at the rate of 6% per 
annum must be added if not paid on or before 
7-21-52.’ 

On July 25, 1952, the petitioner paid to the Collector 
of Taxes of the District of Columbia under protest in 
writing $11,921.06 representing the aforementioned as¬ 
sessment of franchise tax in the amount of $10,103.28 
and interest from July 15, 1949, to July 11, 1952, in 
the amount of $1,811.82, plus $5.96 which represented 
petitioner’s computation of accrued interest at the rate 
of 6% per annum as a result of the failure of petitioner 
to pay the above assessment on or before July 21,1952. 
However, petitioner’s computation of interest in the 
amount of $5.96 was erroneous. As a consequence, the 
40 Assessor on July 25, 1952, billed petitioner $21.80 rep¬ 
resenting interest at the rate of 6% per annum from 
July 11, 1952, to July 22, 1952, and credited petitioner 
with $5.96 theretofore paid by it on July 25, 1952, mak¬ 
ing the balance of interest due $15.84, which petitioner 
paid on August 1, 1952, but not under protest in writ¬ 
ing. 
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“c. On July 11, 1952, the Assessor assessed the pe¬ 
titioner and mailed to the petitioner a notice of the 
following franchise tax: 

Fiscal period April 1,1949 to March 31,1950: 
Franchise tax $10,039.72 

Interest from 7-15-50 to 7-11-52 at 
6% per annum 1,198.04 


$11,237.76 

The notice contained the following statement: 

‘Interest on payment due at the rate of 6% per 
annum must be added if not paid on or before 
7-21-52.’ 

On July 25, 1952, the petitioner paid to the Collector 
of Taxes of the District of Columbia under protest in 
writing $11,243.38 representing the aforementioned as¬ 
sessment of franchise tax in the amount of $10,039.72 
and interest from July 15, 1950, to July 11, 1952, in 
the amount of $1,198.04, plus $5.62 which represented 
petitioner’s computation of accrued interest at the rate 
of 6% per annum as a result of the failure of petitioner 
to pay the above assessment on or before July 21,1952. 
However, petitioner’s computation of interest in the 
amount of $5.62 was erroneous. As a consequence, the 
Assessor on July 25, 1952, billed petitioner $20.56 rep¬ 
resenting interest at the rate of 6% per annum from 
July 11, 1952, to July 22, 1952, and credited petitioner 
with $5.62 theretofore paid by it on July 25, 1952, mak¬ 
ing the balance of interest due $14.94, which petitioner 
paid on August 1, 1952, but not under protest in writ¬ 
ing.” 
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And It Is Further Ordered, That so much of the Opinion 
of this Court entered on November 4, 1953, reading as fol¬ 
lows : 

“The petitioner, although late, merely paid the 
amount shown on the notice or hill under protest in 
writing, and did not include the additional interest 
accruing because of such delay. The Collector of Taxes 
accepted the payment, and another bill for the addi¬ 
tional interest wras sent to the petitioner, which was 
promptly paid.” 

is hereby amended to read as follows: 

“The petitioner, although late, merely paid the 
amount shown on the notice or bill under protest in 
writing, including a portion, but not all, of the addi¬ 
tional interest accruing because of such delay. The 
Collector of Taxes accepted the payment, and another 
bill for the balance of the additional interest accruing 
because of the delay w T as sent to the petitioner, which 
was promptly paid.” 

41 And It Is Further Ordered, That in all other re¬ 
spects hereinbefore indicated the Findings of Fact and 

Opinion of this Court entered on November 4, 1953, in the 
above-entitled cause, is hereby reaffirmed. 

Jo. V. Morgan, 

Jo. V. Morgan, 
Judge 

Order served as follows: 

Leon Sclawy, Esq., 

Attorney for Petitioner, 

232 Barr Building, 

910—17th St., N.W., 

Washington, D. C. (Mailed 2/25/54) 

Corporation Counsel, D. C. (Personally 2/25/54) 

Phyllis R. Liberti, 

Clerk 
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DISTRICT OF COLUMBIA TAX COURT 

Arthur Jordan Foundation, ) 

Petitioner ) 

vs. ) Dockets Nos. 1143 and 1335 

District of Columbia, ) 

Respondent, ) 

COMPUTATION FOR ENTRY OF DECISION UNDER 
RULE 30 OF THE RULES OF PROCEDURE BE¬ 
FORE THE DISTRICT OF COLUMBIA TAX COURT 

Pursuant to the Opinion of this Court entered in the 
above-entitled cause on November 4, 1953, as amended 
February 26, 1954, wherein this Court stated that the De¬ 
cision of this Court would be entered pursuant to Rule 
30 of the Rules of Procedure before the District of Colum¬ 
bia Tax Court, the District of Columbia submits to the 
Court a computation, as set forth on Exhibit “A” attached 
hereto, of the refund of tax to be entered in this case in 
accordance with the Findings of Fact and Opinion, as 
amended, of the Court. On March 9, 1949, it was stip¬ 
ulated by petitioner and respondent that “the petitioner, 
for the period of any continuances granted to it by the 
said Board, waives any claim to interest, as provided for 
under the provisions of Section 11, Title XII of the District 
of Columbia Income and Franchise Tax Act of 1947 (Act 
of July 16, 1947, 61 Stat. 331, as amended), upon any such 
overpayment.” 

Respondent District of Columbia does not, by the filing 
of this statement of the amount of refund of tax due peti¬ 
tioner, concede the correctness of the conclusion of the 
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District of Columbia Tax Court that petitioner is entitled 
to a refund of a part of the taxes assessed against it. 

/s/ Vernon E. West 
Vernon E. West 
Corporation Counsel, D. C. 

/s/ Henry E. Wixon 
Henrv E. Wixon 

Assistant Corporation Counsel, D. C. 
Attorneys for Respondent, 

District Building, Washington 4, D. C. 

CERTIFICATE OF SERVICE 

This is to certify that a copy of the foregoing Computa¬ 
tion was mailed, postage prepaid, to Leon L. Sclawy, Esq., 
910-17th St., N. W. Washington, D. C., Attorney for Peti¬ 
tioner, this 2d day of March, 1954. 

/s/ Henry E. Wixon 
Henry E. Wixon 

Assistant Corporation Counsel, D. C. 
Attorney for Respondent, 

District Building, Washington 4, D. C. 
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EXHIBIT “A” 

COMPUTATION UNDER RULE 30 OF REFUND OF TAX DUE PETITIONER 


Jan. 1, 1947 
through 
June 30,1947 


Fiscal Year June 30,1! 

Taxable Income for Corporation and Unincorporated 
Business Franchise Tax $91,997.42 

Less: Exemption as Unincorporated Business 4,958.90* 

Net Taxable Income for Unincorporated Business 
Franchise Tax $87,038.52 

Unincorporated Business Franchise Tax at 5% of 
Net Taxable Income $ 4,351.93 

Add: Interest at 6% for the period indicated 10/15/47) 314.04 

to 12/28/48) - 

Total Unincorporated Business Franchise Tax Liability $ 4,665.97 


J July 1, 1947 July 1, 1948 April 1, 1949 

through through through 

7_ June 30,1948 Mar. 31,1949 Mar. 31,1950 

$330,922.35 $202,065.60 $200,974.49 

10,000.00 6,246.57** 5,000.00 

$320,922.35 $195,819.03 $195,974.49 

$ 16,046.12 $ 9,790.95 $ 9,798.72 

10/15/48) 3,709.22 7/15/49) 1,773.73 7/15/50) 1,188.88 

to 7/22/52)- to 7/22/52)- to 7/22/52)- 

$ 19,755.34 $ 11,564.68 $ 10,987.60 


July 1,1948 
through 
Mar, 31,1949 

$202,065.60 

6,246.57** 

$195,819.03 


* For period January 1,1947, through June 30,1947 
181/365 x $10,000.00 = $4,958.90 

COMPUTATION OF REFUND 


** For period July 1, 1948 through March 31,1949 
183/365 x $10,000.00 = $5,013.70 
90/365 x 5,000.00 = 1,232.87 
Total exemption $6,246.57 


Corporation Franchise Tax at 5% previously assessed 

and paid $ 4,599.87 $ 16,546.12 $ 10,103.28 $ 10,039.72 

Interest at 6% for the period indicated 10/15/47) 326.54A 10/15/48) 3,721.92B 7/15/49) 1,817.78C 7/15/50) 1,203.66D 

to 12/28/48) - to 7/22/52)- to 7/22/52)- to 7/22/52)- 

Total Corporation Franchise Tax and Interest Paid 

by Petitioner $ 4,926.41 $ 20,268.04 $ 11,921.06 $ 11,243.38 


by Petitioner 

Deduct: Total Unincorporated Business 
Franchise Tax Liability 

Net Tax Refund Due Petitioner 

A. Excludes $ 7.35 interest waived at trial. 

B. Excludes 26.94 interest waived at trial. 

C. Excludes 15.84 interest waived at trial. 

D. Excludes 14.94 interest waived at trial. 


4,665.97 
$ 260.44 


19,755.34 
$ 512.70 


RECAPITULATION 


Corporation Franchise Taxes paid by Arthur Jordan 
Foundation for period January 1, 1947 through March 

31, 1950 . $41,288.99 

Interest (Exclusive of Interest Waived by Petitioner at 
Trial) paid by Petitioner on Corporation Franchise 
Taxes . 7,069.90 

Deduct: 

Unincorporated Business Franchise Taxes Assessable 
Against Arthur Jordan Foundation for period Janu¬ 
ary 1, 1947 through March 31,1950 . 39,987.72 

Interest at 6% on Unincorporated Business Franchise 
Taxes . 6,985.87 


11,564.68 
$ 356.38 


$48,358.89 


46,973.59 


10,987.60 
$ 255.78 


Net Tax Refund Due Petitioner 


$ 1,385.30 
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45 Filed Mar 22, 1954 District of Columbia Tax Court 
DISTRICT OF COLUMBIA TAX COURT 


Arthur Jordan Foundation, 

Petitioner 


vs. 


District of Columbia, 

Respondent, 


) 

) 

) Dockets Nos. 1143 and 1335 

) 

) 


DECISION 


This proceeding came on to be heard upon the petition 
filed herein, and upon consideration thereof, and of the 
evidence adduced at the hearing on said petition and of the 
computation under Rule 30, filed by the respondent, no 
computation was filed by the petitioner, it is by the Court 
this 22nd day of March, 1954 

Adjudged And Determined, That business franchise tax 
for the taxable period beginning January 1, 1947, and end¬ 
ing June 30, 1947, in the amount of $260.44, was erroneous¬ 
ly assessed against the petitioner, and the petitioner is en¬ 
titled to a refund thereof with interest thereon at the rate 
of 4 per centum per annum from January 7, 1949, to the 
date of the payment of refund; and 

It Is Further Ordered And Determined, That business 
franchise tax for the fiscal year ending June 30, 1948, in 
the amount of $512.70 was erroneously assessed against 
the petitioner and that the petitioner is entitled to a refund 
thereof with interest thereon at the rate of 4 per centum 
per annum from July 25, 1952, to the date of payment of 
refund; and 

It Is Further Ordered And Determined, That business 
franchise tax for the fiscal period beginning July 1, 1948, 
and ending March 31, 1949, in the amount of $356.38 was 
erroneously assessed against the petitioner and the peti- 
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tioner is entitled to a refund thereof with interest at the 
rate of 4 per centum per annum from July 25, 1952, to date 
of payment of refund; and 

46 It Is Further Ordered And Determined, That busi¬ 
ness franchise tax for the fiscal year ending March 
31,1950, in the amount of $255.78 was erroneously assessed 
against the petitioner and the petitioner is entitled to a 
refund thereof with interest at 4 per centum per annum 
from July 25, 1952, to date of payment of refund. 

Jo. V. Morgan 
Jo. V. Morgan 
Judge, 

District of Columbia 
Tax Court 

Decision served as follows: 

Leon L. Sclawy, Esq., 

Attorney for Petitioner, 

232 Barr Building, 

910-17th Street, N. W. 

Washington, D. C. (Mailed 3/22/54) 

Assessor, D. C. (Personally 3/22/54) 

Corporation Counsel, D. C. (Personally 3/22/54) 

Phyllis R. Liberti, 

Clerk 
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47 

DISTRICT OF COLUMBIA TAX COURT 

Arthur Jordan Foundation, ) 

Petitioner ) 

vs. ) Dockets Nos. 1143 and 1335 

District of Columbia, ) 

Respondent, ) 

PETITION FOR REVIEW OF A DECISION OF THE 
DISTRICT OF COLUMBIA TAX COURT 

To the Honorable Chief Judge and Circuit Judges of 
the United States Court of Appeals for the District of 
Columbia Circuit: 

1. The Arthur Jordan Foundation petitions for a re¬ 
view by the United States Court of Appeals for the District 
of Columbia Circuit, of the decision of the District of 
Columbia Tax Court made in the above-entitled proceed¬ 
ings. 

2. The decision of which review is sought correctly can¬ 
celled an assessment of corporation franchise tax under 
Title VII of the “Income and Franchise Tax Act of 1947” 
for the taxable periods ended June 30, 1947, June 30, 1948, 
March 31, 1949 and March 31, 1950 but then proceeded 
erroneously to assess against petitioner an unincorporated 
business franchise tax under Title VIII of the “Income 
and Franchise Tax Act of 1947” for the said taxable 
periods, the result of which was to allow petitioner a net 
refund of $260.44 for the period beginning January 1, 
1947 and ending June 30, 1947, $512.70 for the fiscal year 
ending June 30, 1948, $356.38 for the period beginning 
July 1, 1948 and ending March 31, 1949 and $255.78 for 
the fiscal year ending March 31, 1950. 


It is petitioner’s contention that the District of Columbia 
Tax Court has no statutory power to assess a tax against 
a taxpayer but its power is limited to increasing, decreas¬ 
ing or setting aside an assessment made by the Assessor 
and does not extend to making another and different as¬ 
sessment. 

48 3. The decision of the District of Columbia Tax 

Court was entered on March 22, 1954. 

/s/ John E. Hughes 
John E. Hughes 
/s/ John W. Hughes 
John W. Hughes 
/s/ Harold R. Burnstein 
Harold R. Burnstein 
105 W. Adams Street 
Chicago 3, Illinois 
/s/ Roy P. Franchino 
Roy P. Franchino 
716 Arlington Building 
1025 Vermont Ave., N.W. 
Washington 5, D. C. 

Counsel for Petitioner 
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DISTRICT OF COLUMBIA TAX COURT 

Arthur Jordan Foundation, ) 

Petitioner ) 

vs. ) Docket No. 1143 

District of Columbia, ) 

Respondent, ) 

Counsel: Roy P. Franchino, Esq. 

1025 Vermont Ave., N.W. 
Leon Sclawy 
Barr Bldg. 

Washington 6, D.C. 

DOCKET 

Date Proceedings Memorandum 

1952 

9/26 Pet. filed TP notified AA & CC Corporation 
served Income and 

Franchise 

1948-1949-1950 

$16,546.12 

$10,103.28 

10,039.72 

1953 

Jan. 8 Hearing on merits set for Mar. 2. 

TP., CC. & AA. served. 

Feb. 24 Pet. mot. for cont. granted to Mar. 

11. All parties served. 

Mar. 11 Pet. mot. to amend pet. granted. 

Entry of appearance—Leon L. Sclawy. 

Mar. 11 Hearing—Wixon for District. 

Apr. 1 Brief Filed by respondent. 

Apr. 15 Mot. of resp. for extension of time 
to file brief. Granted May 1. 

Apr. 17 Memo filed. Put on Res. Cal. 
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Apr. 20 Mot. to extend time for filing 
resp’s brief until decision of TJ.S. 

Tax Court becomes final. Granted. 

Apr. 20 Entry of appearance—Roy P. Franchino 

Nov. 2 Brief filed by petitioner. 

Nov. 4 Find, of Fact & Opinion under 
Rule 30. Atty. for Pet. CC., A A., 
all parties served. 

Nov. 18 Pet’s Mot. for Leave to File Mot. 

for Rebearing and Brief in Sup¬ 
port of Mot. All parties served. 

Nov. 24 Oppo. to Pet’s Motion for re¬ 
hearing filed by Wixon, Asst. CC. 

Atty. for Pet. served with copy. 

Nov. 27 Mem. & Order denying Pet’s Mot. 

for L. to file Mot. for Rehearing. 

TP, AA. & CC. served. 

1954 

Jan. 21 Resp.’s mot. to amend F.O.F. and 
Opinion. Copy mailed to atty. for 
pet. 

50 

1954 

Feb. 25 Order amending F.O.F. and Opin¬ 
ion copies served Pet & CC. 

Mar. 2 Computation filed by respondent. 

Mar. 22 Decision. 

Apr. 1 Computation for entry of decision 
filed by petitioner. 

Apr. 13 Petition for Review filed by peti¬ 
tioner. CC. served. Statement of 
Points on Review and Designation 
of Record. CC. served. 

May 20 Order Extending Time for Filing 
Transcript of Record on Review. 

51 Filed Sep. 26, 1952. District of Columbia Tax Court 
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DISTRICT OF COLUMBIA TAX COURT 

Arthur Jordan Foundation, ) 

Petitioner, ) 

v. ) Docket No. 1335 

District of Columbia, ) 

Respondent. ) 

PETITION 

The above-named petitioner petitions for a cancellation 
of assessment of taxes against it and alleges as follows: 

1. The petitioner is a charitable trust with principal 
offices at 1204 N. Delaware Avenue, Indianapolis, Indiana. 

2. The taxes in controversy are corporation income and 
franchise taxes for the taxable periods ended June 30,1948, 
March 31, 1949, and March 31, 1950 in the amounts of 
$16,546.12, $10,103.28, and $10,039.72, respectively. 

3. The notices of assessments were dated July 11, 1952 
and the tax -was paid by petitioner under protest in writ¬ 
ing on July 21, 1952 and August 5, 1952 as will appear in 
copies of the notices of assessment hereto attached as Ex¬ 
hibit “A”. 

4. The assessment of the taxes set forth in the notice 
of assessment is based upon the following errors: 

(a) The respondent erred in the determination that pe¬ 
titioner is not an exempt organization under the Income 
and Franchise Tax Act. 

(b) In the alternative, the respondent erred in the de¬ 
termination that petitioner is a corporation and is, there¬ 
fore, subject to the corporation franchise tax. 

(c) The respondent erred in not allowing additional de¬ 
ductions for contributions in the amounts of $127,263.75 
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and $99,200.00 for the taxable periods ended June 30, 1948 
and March 31, 1949, respectively. 

5. The facts upon which the petitioner relies as the basis 
of this proceeding are as follows: 

52 (a, b) Petitioner is a trust created exclusively for 

the promotion of charitable, educational, religious, lit¬ 
erary and scientific purposes. Its activities are the looking 
after its investments and distributing its income for the 
purposes specified. No part of its net earnings inures to 
the benefit of any private shareholder and no part of its 
activities consists in carrying on propaganda or otherwise 
attempting to influence legislation. 

Petitioner is operated to a substantial extent within the 
District. For example, during the fiscal year ended June 

30, 1948, petitioner distributed over $7,500.00 to organiza¬ 
tions dispensing benefits within the District. Also a sub¬ 
stantial part of petitioner’s investments are wi thin the 
District. 

Petitioner is not a trust which would be classed as a 
corporation for purposes of Federal Income taxation. The 
Treasury Department has ruled that petitioner is a trust 
and petitioner did file fiduciary returns for Federal Tax 
Purposes. 

(c) During the periods ended June 30, 1948 and March 

31, 1949 petitioner made contributions of $132,298.05 and 
$103,675.50, respectively for religious, charitable, scientific, 
literary and educational purposes. Petitioner is a trust 
and under Title IX, Section 5 (c) of the Income and Fran¬ 
chise Tax Act is entitled to a deduction in the full amount 
of its contributions. 

Wherefore, the petitioner prays that this Board may hear 
the proceeding and cancel the assessments of taxes against 
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it and order a refund of such taxes and interest paid to¬ 
gether with any interest allowable under the law on the 
refund. 

John E. Hughes 
John E. Hughes 
John W. Hughes 
John W. Hughes 

105 W. Adams Street 
Chicago 3, Hlinois 
Attorneys for Petitioner 

53 State of Indiana 1 

County of Marion ) ss 

Emslev W. Johnson Jr., being duly sworn, says that he 
is Vice-Chairman of the petitioner above named; that he 
is duly authorized to verify the foregoing petition; that 
he has read the foregoing petition or has had the same 
read to him and is familiar with the statements contained 
therein, and that the statements contained therein are true, 
except those stated to be upon information and belief, and 
those he believes to be true. 

Emsley W. Johnson Jr. 

Subscribed and sworn to 
before me this 19th day 
of September, 1952. 

Carol J. Crowley 

Notary Public 
My commission expires: 

February 7, 1956. 

(Seal) 
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$ 

*n 


Fiscal year ended 9-30-49 

first Half 
Second Half 
Joth Halves 
Fnpaid Balance 
deficiency—Partial 


1949—Franchise Tax—1949 


Government of the District of Columbia 
Office of the Assessor, D. C. 


o 

Credit d 
1950 
Levy 


^d Under Protest Date of Assessment 7-25-52 


Name : Total Tax 

Arthur Jordan Foundation : 10,103.28 
L204 N. Delaware Street :* 1,811.82 
fndianapolis 2, Ind. 50H :*Interest from 7-15-49 

3543 : to 7-11-52 @6% per 

: annum. 


Payment 

Due 

11,915.10 

Partial 

payment 

11,899.26 


iterest on payment due at the rate 
(f 6% per annum must be added if not 
»aid on or before 7-21-52 


Collector of Taxes, D. C. 


Interest at rate of 
6% per annum from 
7-11-52 to 7-22-52 21.80 


Total Payment 


Due 


1,921.06 


Credit: 9017 Corpora^ 
tion Tax 


first Half 
Second Half 
>oth Halves 
Lnpaid Balance 
deficiency_ 


Fiscal year ended 9-30-49 


X 

X 


1949—Franchise Tax—1949 


Credit 
1950 
Levy 

Government of the District of Columbia 
Office of the Assessor, D. C. 

Date of Assessment 7-25-52 


Name 

irthur Jordan Foundation 

1 204 N. Delaware Street 
ndianapolis 2, Ind. 50H 
3543 


Total Tax 
10,103.28 
1,811.82 

21.80 11,921.06 

: # Int. 7-15-49 to 7-11-52 
:**Int. 7-11-52 to 
: 7-22-52 


.#* 


Payment 

Idue 


15.84 


nterest on payment due at the rate of 6% 
[er annum must be added if not paid on or 
lefore 8-5-52 


iollector of Taxes, D.C. Credit: 9017 Corporation Tax 


2 ^ 


.-25-25 272 E LitChk 1,921.06 PAID Collector of Taxes. D. C. PAID Collector of Taxes. 1 

.-25-52 273 E LstChk 10,000.00 PAID Collector of Taxes, D. C. Aug.-l-52 325 LstChk-P 

11,921.06 
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Fiscal year ended 9-30-50 
First Half : 

Second Half : 1950—Fra 

Both Halves : 

Unpaid Balance : Governme 

Deficiency—Partial : Office < 

Paid Under Protest Date of 


Credit 

1950—Franchise Tax—1950 1951 

Levy 

Government of the District of Columbia 
Office of the Assessor, D. C. 

Date of Assessment 7-11-52 


Name 

Arthur Jordan Foundation 
1204 N. Delaware Street 
Indianapolis 2, Inc. 51H 
3756 


Total Tax 
10,039.72 
• 1,198.04 

•Interest from 7-15-50 
to 7-11-52 @ 6% per 
annum. 


Payment 

Due 

11,237,76 

Partial 

payment 

11,222.82 


Interest on payment due at the rate 
of 6% per annum must be added if not 
paid on or before 7-21-52 


Collector of Taxes, D. C. 


Interest at rate of 
6% per annum from 
7-11-52 to 7-22-52 20.56 
Total Payment 

Due 11,243.38 


Credit: 9017 Corpora- *9 
tion Tax c3 


■ 


K 


Fiscal year ended 9-30-50 
First Half : 


Second Half 
Both Halves 
Unpaid Balance 
Deficiency 


Credit 

1950—Franchise Tax—1950 1951 

Levy 

Government of the District of Columbia 
Office of the Assessor, D. C. 

Date of Assessment 7-25-52 


Name 

Total Tax 

Payment 

Arthur Jordan Foundation 

10,039.72 

Due 

1204 N. Delaware Street 

• 1,198.04 


Indianapolis 2, Inc. 51H 

•• 20.56 11,243.38 

14.94 

3756 

•Int. 7-15-50 to 7-11-52 
••Int. 7-11-52 to 

7-22-52 



Interest on payment due at the rate of 6% 
per annum must be added if not paid on or 
before 8-5-52 


Collector of Taxes, D.C. Credit: 9017 Corporation Tax 


best co 

from the ori 















71 


59 Filed Mar. 11, 1953. District of Columbia Tax Court. 
DISTRICT OF COLUMBIA TAX COURT 

Arthur Jordan Foundation, ) 

Petitioner,) 

v. ) 

) Docket No. 1335 
District of Columbia, ) 

Respondent.) 

Comes now petitioner by its counsel and moves to amend 
its petition by striking assignment of error (c) and the 
corresponding paragraph (c) of the statement of facts. 

John E. Hughes 
John K Hughes 

John W. Hughes 
John W. Hughes 

105 W. Adams Street 
Chicago 3, Hlinois 
Attorneys for Petitioner. 


Granted March 11,1953 
Jo. V. Morgan, 

.Jo. V. Morgan, 

Judge 



BRIEF AND APPENDIX FOR RESPONDENT 


United States 


United States Ccmn of Apfea, 
' For the 

District of Columbia Circuit 


Arthur Jordan Foundation, Petitioner, 


ON PETITIONS FOR REVIEW OF DECISIONS OF THE 
DISTRICT OF COLUMBIA TAX COURT 


Vernon E. West, 

Corporation Counsel, D. C., 
Chester H. Gray, 

Principal Assistant Corporation 
Counsel, D. C., 

Henry E. Wixon, 

Assistant Corporation Counsel, D. C. 
Attorneys for Respondent, 

District Building, / 

Washington 4, D. -C. 


















STATEMENT OF QUESTIONS PRESENTED 

In the opinion of respondent, the questions presented are: 

• 1. Is the franchise tax imposed on corporations by Title 
VII, District of Columbia Income and Franchise Tax Act 
of 1947, as amended, a separate and distinct tax from the 
franchise tax imposed on unincorporated businesses by 
Title VHI of the same Act so that, if it should be determined 
by the District of Columbia Tax Court that a trust which 
was treated as a corporation for District franchise tax pur¬ 
poses is not subject to franchise tax as a corporation, but 
is subject to that tax as an unincorporated business, the 
Assessor of the District of Columbia must proceed de novo 
to assess against the trust franchise taxes as an unincor¬ 
porated business? 

2. In a case in which a trust has appealed to the District 
of Columbia Tax Court from an assessment of franchise 
taxes made against it on the theory that it is taxable as a 
corporation under Federal income tax law, does the Tax 
Court possess the authority, upon concluding that the trust 
is not taxable as a corporation for District of Columbia 
franchise tax purposes, but is taxable as an unincorporated 
business, to order a refund to the trust of the difference be¬ 
tween the amounts paid by the trust as corporation fran¬ 
chise taxes and the amounts it ought to have paid as unin¬ 
corporated business franchise taxes, or must the District of 
Columbia Tax Court order a refund to the trust of the entire 
amount of franchise taxes paid by the trust? 

3. Does the District of Columbia Tax Court have the au¬ 
thority, in a case in which a trust is taxable for District 
franchise tax purposes as an unincorporated business rather 
than as a corporation, to apply the doctrine of equitable re¬ 
coupment, and under that doctrine to order a refund to the 
trust of only that amount which represents the overpay¬ 
ment of franchise taxes by the trust? 




INDEX 



Subject Index 

pace 

Counter Statement of the Case_ 1 

Statutes Involved_ 3 

Summary of Argument_ 8 

Argument: 


I. The tax on corporations imposed by Title VII, and the tax im¬ 
posed on unincorporated businesses by Title VIII of the 
District of Columbia Income and Franchise Tax Act of 1947, 
as amended, are identical franchise taxes with the exception 
of the exemption allowed to an unincorporated business _ 11 

II. The District of Columbia Tax Court had authority, upon con¬ 
cluding that petitioner was not taxable as a corporation, but 
that it was taxable as an unincorporated business, to order the 
refund to petitioner of the difference between the tax paid by 
petitioner as a corporation and that payable by it is an un¬ 
incorporated business _ 16 

M. Under the doctrine of equitable recoupment, the District of Co¬ 
lumbia Tax Court was correct tn refunding to the petitioner 
only the difference between the amount paid by petitioner 
as corporation franchise taxes and the amount which peti¬ 
tioner ought to have paid as unincorporated business fran¬ 


chise taxes _ 34 

Conclusion_ 39 
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tion 1, Title VIII, Article I ((Section 47-1574, D. C. Code, 1951); Sec¬ 
tion 2, Title VIII, Article I (Section 47-1574a, D. C. Code, 1951); Sec¬ 
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IN THE 


United States Court of Appeals 

for the District of Columbia Circuit 


* No. 12,253 


Arthur Jordan Foundation, Petitioner , 

v. 

District of Columbia, Respondent. 


ON PETITIONS FOR REVIEW OF DECISIONS OF THE 
DISTRICT OF COLUMBIA TAX COURT 


BRIEF FOR RESPONDENT 


COUNTER STATEMENT OF THE CASE 

Petitioner, in its statement of the case, at page 4 of its 
brief, says: 

“Although the pleadings of the case did not raise 
the issue, the Court below went on of its own 
motion to hold that petitioner was liable for an un¬ 
incorporated business franchise tax which it as¬ 
sessed in its decision.” (Pet’s App. 45, 50.) 

“The effect of the Court’s decision was to cancel 
the assessment of corporate franchise tax and to 
assess for the first time against petitioner an un¬ 
incorporated business franchise tax.” (Pet’s App. 

59.) 


1 
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The allegation that the District of Columbia Tax Court 
assessed against petitioner an unincorporated business 
franchise tax is not supported by the record in this case, and 
is a statement of petitioner’s contention, not a statement 
of the case. Nowhere in the opinion of the District of Co¬ 
lumbia Tax Court, or in its decision in these cases, is it 
stated, or does it appear, that the Tax Court assessed a tax 
against petitioner. The District of Columbia Tax Court 
held that whether petitioner was assessed a franchise tax 
as a corporate entity, or whether it was assessed a fran¬ 
chise tax as an unincorporated business, the character of the 
tax remained the same (Pet.’s App. 46-48). After deciding 
that petitioner was not taxable as a corporation for District 
of Columbia franchise tax purposes, the District of Colum¬ 
bia Tax Court concluded that petitioner was an unincor¬ 
porated business during the taxable periods under consid¬ 
eration, and said that, although petitioner failed to produce 
evidence of its taxable income or receipts of its disburse¬ 
ments which, perhaps, “should result in a holding that no 
relief can be granted, nevertheless, the Court feels that the 
overassessment due to failure to allow the exemptions for 
unincorporated businesses can be computed.” (Pet’s App. 
50). Consequently, the District of Columbia Tax Court 
withheld a decision in these cases in order to permit the 
parties to submit a computation of the amount to be re¬ 
funded to petitioner pursuant to the Court’s opinion (Pet’s 
App. 50-51). Following the filing by the District of Co¬ 
lumbia of a computation for entry of a decision in accord¬ 
ance with the opinion of the District of Columbia Tax Court, 
the District of Columbia Tax Court entered a decision re¬ 
funding to petitioner the difference between the franchise 
taxes paid by it as a corporation and the franchise taxes 
which should have been paid by petitioner as an unincor¬ 
porated, business in the District of Columbia (Pet’s App. 
57-61). 
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The District of Columbia did not file answers to the peti¬ 
tions in this case (R. Passim). During the trial of this 
case, the issue whether petitioner, if not liable for District 
of Columbia franchise taxes as a corporation, was, neverthe¬ 
less, subject to franchise taxes as an unincorporated busi¬ 
ness was presented to the Court and extensively argued by 
counsel for petitioner and for respondent (Resp.’s App. 
5-12, 14-19, 27-30). Petitioner did not, during the trial of 
these cases before the District of Columbia Tax Court, con¬ 
tend that the question of the liability of petitioner for unin¬ 
corporated business franchise taxes was improperly raised 
before the District of Columbia Tax Court, or that this 
matter could not be considered by the Court (R. Passim). 

It did contend, however, that since Arthur Jordan Founda¬ 
tion was not an association taxable as a corporation for 
Federal tax purposes, the assessment of District franchise 
taxes on that basis was invalid, and the assessment should be 
cancelled (Resp.’s App. 3). Moreover, counsel for peti¬ 
tioner stated during the trial of this case that if the Founda¬ 
tion was a non-incorporated business then it was taxable as 
a resident trust, if it was taxable at all (Resp.’s App. 6-7, 
29-30). 

STATUTES INVOLVED 

The brief for petitioner does not set forth the statutes in¬ 
volved in this case as required by Rule 17(c)(6) of the ' 
general rules of this Court. For this reason, the applicable 
statutes are set forth in this brief for respondent. 

The statutes involved are: 

Section 3, Title IX, District of Columbia Revenue 
Act of 1937, 50 Stat. 673, Ch. 690 as added by Sec¬ 
tion 8 of the Act of May 16,1938, 52 Stat. 356, Ch. 

223, and as amended by Section 5(b), Title IV, Dis¬ 
trict of Columbia Revenue Act of 1939, 53 Stat. 

1085, Ch. 367 and by Section 3(a) of the Act of July 

• 10, 1952, 66 Stat. 543, Ch. 649 (Section 47-2403, 

D. C. Code, 1951, Supp. II). 
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Section 7 and Section 8, Title IX, District of Co¬ 
lumbia Revenue Act of 1937, 50 Stat. 673, Ch. 690 
(Section 47-2407 and Section 47-2408, D. C. Code, 
1951). 

SECTION 3, TITLE IX 

“SEC. 3. Any person aggrieved by any assess¬ 
ment by the District against him of any personal- 
property, inheritance, estate, business-privilege, 
gross-receipts, gross-earnings, insurance-prem¬ 
iums, or motor-vehicle-fuel tax or taxes or penal¬ 
ties thereon, may, within ninety days after notice 
of such assessment, appeal from such assessment 
to the Board, provided such person shall first pay 
such tax, together with penalties and interest due 
thereon, to the collector of taxes of the District of 
Columbia. The mailing to the taxpayer of a state¬ 
ment of taxes due shall be considered notice of as¬ 
sessment with respect of such taxes. The Board 
shall hear and determine all questions arising on 
said appeal and shall make separate findings of fact 
and conclusions of law, and shall render its deci¬ 
sion thereon in writing. The Board may affirm, 
cancel, reduce, or increase such assessment.’’ 

SECTION 7, TITLE IX 

“SEC. 7. Any sum finally determined by the 
Board to have been erroneously paid by or col¬ 
lected from the taxpayer shall be refunded by the 
District to the taxpayer from its annual appropria¬ 
tion for refunding erroneously paid taxes in said 
District.” 


SECTION 8, TITLE IX 

“SEC. 8. The Board shall adopt and promul¬ 
gate rules of procedure in matters for determina¬ 
tion by the Board under the provisions of this 
title.” 
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Section 4(r), Title I, Article I (Section 47-1551(c), D. C. 
Code, 1951); Section 1, Title VII, Article I (Section 47- 
1571, D. C. Code, 1951); Section 2, Title VII, Article I 
(Section 47rl571a, D. C. Code, 1951); Section 1, Title VIII, 
Article I (Section 47-1574, D. C. Code, 1951); Section 2, Title 
VIII, Article I (Section 47-1574a, D. C. Code, 1951); Section 
3, Title VHI, Article I (Section 47-15746, D. C. Code, 1951); 
Section 4, Title VIII, Article I (Section 47-1574c, D. C. Code, 
1951); Section 1, Title X, Article I (Section 47-1580, D. C. 
Code, 1951), District of Columbia Income and Franchise Tax 
Act of 1947 (Act of July 16, 1947, 61 Stat. 328, ch. 258, as 
amended by the Act of May 3,1948, 62 Stat. 206, ch. 246 and 
by the District of Columbia Revenue Act of 1949, 63 Stat. 
112, ch. 146). 

SECTION 4(r), TITLE I, ARTICLE I 

“SEC. 4. GENERAL DEFINITIONS.—For 
the purposes of this article and wherever appear¬ 
ing herein, unless otherwise required by the con¬ 
text— 

“ (r) The word ‘corporation’ includes any trust, 
association, joint-stock company, or partnership 
which is classed or should be classed as a corpora¬ 
tion for purposes of Federal income taxation.’’ 

SECTION 1, TITLE VII, ARTICLE I 

“SEC. 1. TAXABLE INCOME DEFINED.— 

For the purposes of this title, and unless other¬ 
wise required by the context, the words ‘ taxable in¬ 
come’ mean the amount of net income derived from 
sources within the District within the meaning of 
title X of this article.” 

SECTION 2, TITLE VII, ARTICLE I 

‘ ‘ SEC. 2. IMPOSITION AND RATE OF TAX. 

—For the privilege of carrying on or engaging in 
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any trade or business within the District and of re¬ 
ceiving income from sources within the District, 
there is hereby levied for each taxable year a tax 
at the rate of 5 per centum upon the taxable income 
of every corporation, whether domestic or foreign 
(except those expressly exempt under title II of 
this article).” 

SECTION 1, TITLE VIII, ARTICLE I 

“SEC. 1. DEFINITION OF UNINCORPOR¬ 
ATED BUSINESS.—For the purposes of this 
article (not alone of this title) and unless other¬ 
wise required by the context, the words ‘unincor¬ 
porated business’ mean any trade or business, con¬ 
ducted or engaged in by any individual, whether 
resident or nonresident, statutory or common-law 
trust, estate, partnership, or limited or special 
partnership, society, association, executor, ad¬ 
ministrator, receiver, trustee, liquidator, conser¬ 
vator, committee, assignee, or by any other entity 
or fiduciary, other than a trade or business con¬ 
ducted or engaged in by any corporation; and in-' 
elude any trade or business which if conducted or 
engaged in by a corporation would be taxable under 
title VII of this article. The words ‘unincorporated 
business’ do not include any trade or business which 
by law, customs, or ethics cannot be incorporated 
or any trade or business in which more than 80 per 
centum of the gross income is derived from the 
personal services actually rendered by the indivi¬ 
dual or members of the partnership or other entity 
in the conducting or carrying on of any trade or 
business and in which capital is not a material in¬ 
come-producing factor.” 

SECTION 2, TITLE VIII, ARTICLE I 

“SEC. 2. TAXABLE INCOME DEFINED.— 
For the purposes of this title, and unless otherwise 
required by the context, the words ‘taxable income’ 
mean the amount of net income derived from 
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sources within the District within the meaning of 
title X of this article in excess of the exemption 
granted by section 4 of this title.’’ 

SECTION 3, TITLE VIII, ARTICLE I 

4 ‘ SEC. 3. IMPOSITION AND RATE OF TAX— 

For the privilege of carrying on or engaging in any 
trade or business within the District and of receiv- _ 
ing income from sources within the District, there 
is hereby levied for each taxable year a tax at the 
rate of 5 per centum upon the taxable income of 
every unincorporated business, whether domestic 
or foreign (except those expressly exempt under 
title II of this article).” 

SECTION 4, TITLE VIII, ARTICLE I 

“SEC. 4. EXEMPTION.—Before computing 
the tax upon the taxable income of an unincor¬ 
porated business, there shall be deducted therefrom 
an exemption of $10,000, 1 except that where the 
period covered by a return is less than a year, or 
where a return shows that an unincorporated busi¬ 
ness has been carried on for less than twelve 
months, such exemption shall be prorated on a 
daily basis: Provided, however , That any amount 
exempted under this.section from the tax imposed 
by section 3 of this title shall be reported and in¬ 
cluded in the gross income of that person or those 
persons entitled to a share therein in proportion to 
the share to which each person is entitled, and shall 
be reported in the return of each of such persons 
for his taxable year in which is ended the taxable 
year of the unincorporated business.” 

SECTION 1, TITLE X, ARTICLE I 

“SEC. 1. PURPOSE OF ARTICLE.—It is the 
purpose of this article to impose (1) an income 

1 Reduced to $5,000 by Section 413, Title IV, District of Columbia Revenue 
Act of 1949, 63 Stat. 112, ch. 146. 
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tax upon the entire net income of every resident 
and every resident estate and trust, and (2) a fran¬ 
chise tax upon every corporation and unincorpor¬ 
ated business for the privilege of carrying on or 
engaging in any trade or business within the Dis¬ 
trict and of receiving such other income as is de¬ 
rived from sources within the District: Provided , 
however , That, in the case of any corporation, the 
amount received as dividends from a corporation 
which is subject to taxation under this article, and, 
in the case of a corporation not engaged in carry¬ 
ing on any trade or business within the District, in¬ 
terest received by it from a corporation which is. 
subject to taxation under this article shall not be 
considered as income from sources within the Dis¬ 
trict for the purposes of this article. The measure 
of the franchise tax shall be that portion of the net 
income of the corporation and unincorporated busi¬ 
ness as is fairly attributable to any trade or busi¬ 
ness carried on or engaged in within the District and 
such other net income as is derived from sources 
within the District: Provided further , That income 
derived from the sale of tangible personal property 
by a corporation or unincorporated business not 
carrying on or engaging in trade or business within 
the District as defined in title I of this article shall 
not be considered as income from sources within 
the District for purposes of this article, with the 
exception of income from sales to the United 
States not excluded from gross income as provided 
in title III, section 2 (b) (13) of this article.’’ 

SUMMARY OF ARGUMENT 

The District of Columbia Tax Court, by Section 8 of the Act 
of May 16,1938,52 StaL 356, ch. 223, as amended by Section 5(b), 
Title IV of the Act of July 26,1939,53 StaL 1085, ch. 367 and Sec¬ 
tion 3(a) of the Act of July 10, 1952,66 StaL 543, ch. 649 (Section 
47-2404 D. C Code, 1951, Supp. II) is required to “* * * hear and 
determine all questions arising on said appeal * * *. The Board 
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may affirm, caned, reduce, or increase such assessment” Under 
this specific authority conferred upon die District of Colombia 
Tax Court, that Court was required in this case to ascertain 
whether petitioner had, in fact, overpaid its franchise taxes to the 
District of Columbia and, if so, to reduce the assessment of taxes 
against petitioner to the amount which petitioner should have 
paid. Hie District of Columbia Tax Court conduded that peti¬ 
tioner was not taxable as a corporation under the District of Co¬ 
lumbia Income and Franchise Tax Act of 1947, as amended, but 
that it was taxable as an unincorporated business under that Act 
Accordingly, the District of Columbia Tax Court ordered a re¬ 
fund to be made to petitioner of the difference in the franchise 
taxes paid by petitioner as a corporation and the amount of 
franchise taxes which should have been paid by petitioner as an un¬ 
incorporated business. The action of the District of Columbia 
Tax Court was completely in accord with its statutory authority 
to review assessments of taxes, and the relief granted to petitioner 
was the only relief to which petitioner was entitled. The ques¬ 
tion whether petitioner was entitled to a refund of the entire 
amount of corporation franchise taxes paid by it, rather than to a 
refund of the difference between those taxes and the franchise 

% 

taxes payable by it as an unincorporated business, was raised at the 
hearing before the District of Columbia Tax Court without ob¬ 
jection of petitioner. Petitioner has succeeded in obtaining a re¬ 
fund of the difference between the incorrect assessment of taxes 
and the amount of taxes which ought to have been paid by it. 
Petitioner has, therefore, obtained what it sought by its appeal 
to the District of Columbia Tax Court, unless it sought to escape 
all taxation in the District of Columbia. 

The franchise tax imposed on corporations is the same tax as 
that imposed on unincorporated businesses in the District of Co¬ 
lumbia. As an unincorporated business, petitioner was entitled to 
an exemption in die computation of franchise tax to which it was 
not entitled as a corporation. The sole question in this case was 
whether, for franchise tax purposes, petitioner should be treated 
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as a corporate entity, or as an unincorporated business entity. In 
any event, petitioner remains a taxable entity for franchise tax 
purposes. It cannot properly claim that because the franchise tax 
imposed on corporations is set forth in Title VII of the District of 
Columbia Income and Franchise Tax Act of 1947, as amended, 
supra , whereas the franchise tax payable by an unincorporated 
business is set forth in Tide VUI of the same Act, the taxes are, 
therefore, different taxes, and the District of Columbia Tax Court 
was required to order a refund to petitioner of the entire amount 
of taxes paid by it even though the Court concluded that petitioner 
was taxable as an unincorporated, business entity. 

The District of Columbia, as a matter of equity, is endded to 
retain those franchise taxes for which petitioner was liable as an 
unincorporated business during the tax years at issue in this case. 
The effect of the opinion and decision of the District of Columbia 
Tax Court was to apply to d*e disposition of these cases the 
doctrine of equitable recoupment. The application of this doctrine 
in tax cases has received the approval of the Supreme Court of the 
United States and the doctrine has been applied by the 
United States Board of Tax Appeals, although the Tax 
Court of die United States, successor to the United States Board 
of Tax Appeals, no longer, by statute, possesses this authority. 
Decisions of the Tax Court of the United States pertaining 
to the application of the rules of that Court are not ap¬ 
plicable to this appeal. The rules of the District of Colum¬ 
bia Tax Court are not analogous to the rules of the Tax Court of 
the United States. The contentions of Arthur Jordan Found¬ 
ation on this appeal were fully considered by the United States 
Board of Tax Appeals in Guitar Trust Estate v. Commissioner of 
Internal Revenue, 34 U. S. B. T. A. 857, which decided adversely to 
Guitar Trust Estate the very contentions argued by the Arthur 
Jordan Foundation. The contentions of the Foundation in this 
case cannot be supported either in law or in equity, and the deci¬ 
sion of the Distort of Columbia Tax Court was correct and should 
be affirmed. 


ARGUMENT 


I 

The tax on corporations imposed by Title VII, and the tax im¬ 
posed on unincorporated businesses by Tide Vm of the Dis¬ 
trict of Columbia Income and Franchise Tax Act of 1947, as 
amended, are identical franchise taxes with the exception of 
the exemption allowed to an unincorporated business. 

The Foundation claims that the franchise tax imposed 
upon corporations and the franchise tax imposed upon unin¬ 
corporated businesses are separate and different taxes 
under.the District of Columbia Income and Franchise Tax 
Act of 1947, as amended, supra (Pet’s. Br. p. 7-9). From 
this, apparently, the Foundation contends that the jurisdic¬ 
tion of the District of Columbia Tax Court was limited sole¬ 
ly to a determination whether petitioner was taxable as a 
corporation. To support its argument that the corporation 
franchise tax and the unincorporated business franchise tax 
are distinct taxes, the Foundation cites District of Columbia 
v. Pickford, 86 U. S. App. D. C. 17,179 F. 2d 271 (Pet’s. Br. 
p. 8). This Court, in District of Columbia v. Pickford, 
supra, speaking of the tax imposed upon unincorporated 
businesses, said: 

“• * * But it seems to us that Congress by this 
statute made an unincorporated business a tax¬ 
able entity. Having created this entity, Congress 
treated it in the sam e fashion as it treated corpora¬ 
tions. By Title VII it imposed upon corporations a 
franchise tax for the privilege of carrying on busi¬ 
ness within the District, the tax being measured by 
the taxable income of the corporation. That Title 
defined taxable income as income derived from 
sources within the District. So a corporation must 
pay, as a franchise tax, a tax upon all its income 
from District sources. The tax imposed by Title 
VIII upon unincorporated businesses is of the same 
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nature as that imposed by Title VII upon corpora¬ 
tions. The measure of the Title VIII tax is all the 
income of the unincorporated business derived 
from sources within the District. If the unincor¬ 
porated business, as an entity, had income from 
District sources but not from its business, that in¬ 
come would be included in the measure of the tax. 

“The sentence from Title X which we have 
quoted above and upon which the District relies, is 
clearer when it is noted that it treats in the one 
sentence of the income of a corporation and the in¬ 
come of an unincorporated business. •••.»» (Italics 
supplied.) 


Section 2, Title VTI, Article I, District of Columbia In¬ 
come and Franchise Tax Act of 1947, as amended, supra, 
provides, as to corporations: 

4 4 SEC. 2. IMPOSITION AND RATE OF TAX. 

—For the privilege of carrying on or engaging in 
any trade or business within the District and of 
receiving income from sources within the District, 
there is hereby levied for each taxable year a tax at 
the rate of 5 per centum upon the taxable income 
of every corporation, whether domestic or foreign 
(except those expressly exempt under title II of 
this article ).” 

Section 3, Title Vlll, Article I, District of Columbia In¬ 
come and Franchise Tax Act of 1947, as amended, supra, 
provides, as to unincorporated businesses: 

“SEC. 3. IMPOSITION AND RATE OF 
TAX.—For the privilege of carrying on or engag¬ 
ing in any trade or business within the District and 
of receiving income from sources within the Dis¬ 
trict, there is hereby levied for each taxable year a 
tax at the rate of 5 per centum upon the taxable in¬ 
come of every unincorporated business, whether 
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domestic or foreign (except those expressly exempt 
under title II of this article).” 

Section 1, Title X, Article I, District of Columbia Income 
and Franchise Tax Act of 1947, as amended, supra , pro¬ 
vides, in part: 

“SEC. 1. PURPOSE OF ARTICLE.—It is the 
purpose of this article to impose (1) an income tax 
upon the entire net income of every resident and 
every resident estate and trust, and (2) a franchise 
tax upon every corporation and unincorporated 
business for the privilege of carrying on or engag¬ 
ing in any trade or business within the District and 
of receiving such other income as is derived from 
sources within the District: ' * *. The measure 
of the franchise tax shall be that portion of the net 
income of the corporation and unincorporated busi¬ 
ness as is fairly attributable to any trade or busi¬ 
ness carried on or engaged in within the District 
and such other net income as is derived from 
sources within the District: * # V’ (Italics sup¬ 
plied.) 

Certainly, where the purpose of a statute is specifically 
set forth in the statute, as it is in the Franchise Tax Act 
here under consideration, the Congressional intent will 
control. 


The argument of petitioner that the franchise tax assess¬ 
able against corporations and the franchise tax assessable 
against unincorporated businesses is a different tax is com¬ 
pletely nullified by the provisions of Section 1, Title X, 
Article I of the District of Columbia Income and Franchise 
Tax Act of 1947, as amended, supra, which does not separate 
for franchise taxes, corporations and unincorporated busi¬ 
nesses, but imposes a single tax, a franchise tax, upon every 
corporation and unincorporated business. This section, 
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however, does separate from the franchise tax the income 
tax imposed upon residents and resident estates and trusts. 
Section 2, Title VII, and Section 3, Title VTII of Article I 
of the 1947 Act, contain identical provisions with the single 
exception that Section 2, Title VII refers to corporations, 
whereas Section 2, Title VIII refers to unincorporated busi¬ 
nesses. These sections provide the same rate of tax, 5 per 
centum upon the taxable income of corporations and unin¬ 
corporated businesses. The only material difference be¬ 
tween the liability of a corporation for franchise tax and the 
liability of an unincorporated business for that tax is the 
exemption of $10,000.00 (later reduced to $5,000.00 by Sec¬ 
tion 413, Title IV, District of Columbia Revenue Act of 1949, 
63 Stat. 112, ch. 146) which is allowed an unincorporated 
business under Section IV, Title VIII of the District of Co¬ 
lumbia Income and Franchise Tax Act of 1947, supra , but 
is not allowed corporations. Moreover, even the corporation 
franchise tax is not imposed solely on corporations but, by 
definition, as stated in Section 4 (r), Title I, Article I, Dis¬ 
trict of Columbia Income and Franchise Tax Act of 1947, 
as amended, supra: 

“ (r) The word * corporation’ includes any trust, 
association, joint-stock company, or partnership 
which is classed or should be classed as a corpora¬ 
tion for purposes of Federal income taxation. ’’ 

The Foundation cites Commissioner v. Lane-Wells Co 
321U. S. 219,88 L. Ed. 684,64 S. Ct. 511 as authority for its 
contention that the franchise tax payable by corporations, 
and the franchise tax payable by unincorporated busi¬ 
nesses in the District of Columbia, are separate taxes (Pet’s. 
Br., p. 8). This case does not support the Foundation’s 
contention. Two distinct taxes were involved in the Lane- 
Wells Co. case, supra: a regular corporation income tax, 
and a personal holding company tax. As stated by the Su¬ 
preme Court of the United States at page 221 of its opinion: 
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“Prior to 1934, as now, personal holding com¬ 
panies were liable for the regular corporation in¬ 
come taxes under Title I of the Revenue Acts and 
they, like all other corporations, were subject to 
additional tax upon' an accumulation of profits 
where there was present a purpose of avoiding sur¬ 
taxes upon shareholders. The obscurity of cor¬ 
porate taxpayers’ purposes and difficulties of proof 
made the latter tax something of a dead letter in 
practice, and a new tax was devised ‘ to provide for 
a tax which will be automatically levied upon the 
holding company without any necessity for prov¬ 
ing a purpose of avoiding surtaxes. ’ The new tax 
was included in a separate title of the Revenue Act 
of [May 10] 1934, Title IA—Additional Income 
Taxes, and constituted § 351, entitled Surtax on 
Personal Holding Companies. As part (c) thereof 
it enacted that administrative provisions, including 
penalties, applicable in respect of the taxes im¬ 
posed by Title I should apply in respect of the tax 
imposed by this section. It seems clear that this sec¬ 
tion created a new tax separate from that on income 
of ordinary corporations . * * •” (Italics supplied.) 

Thus, under the Federal statutes construed in Commis¬ 
sioner of Internal Revenue v. Lane-Wells Co., supra, a per¬ 
sonal holding company was required to pay two distinct and 
separate taxes, a regular income tax and, in addition, a per¬ 
sonal holding company tax. Under the District of Colum¬ 
bia Income and Franchise Tax Act of 1947, as amended, 
corporations and unincorporated businesses are required to 
pay one tax, a franchise tax, which is identical with the ex¬ 
ception of the exemption allowed to unincorporated busi¬ 
nesses. If the District of Columbia Income and Franchise 
Tax Act of 1947, supra, imposed two distinct taxes upon cor¬ 
porations and unincorporated businesses as, for example, a 
franchise tax in addition to an income tax, the Lane-Wells 
Co. case, supra, might be applicable. Here, however, the 
same tax is imposed, a franchise tax. 
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II 

The District of Columbia Tax Court had authority, upon con¬ 
cluding that petitioner was not taxable as a corporation, but 
that it was taxable as an unincorporated business, to order the 
refund to petitioner of the difference between the tax paid by 
petitioner as a corporation and that payable by it as an unin¬ 
corporated business. 

The District of Columbia Tax Court was created by Sec¬ 
tion 8 of the Act of May 16,1938, 52 Stat. 356, 370, ch. 223, 
which amended the District of Columbia Revenue Act of 
1937, 50 Stat. 673, ch. 690, by adding Title IX, containing 
the provisions relating to the then Board of Tax Appeals. 
(Sections 47-2401, et seq., D. C. Code, 1951.) Section 3 of 
Title IX of this Act, as amended by Section 5(b), Title IV of 
the Act of July 26,1939, 53 Stat. 1085,1108, ch. 367 (Section 
47-2405, D. C. Code, 1951, Supp. II), provides: 

“SEC. 3. Any person aggrieved by any assess¬ 
ment by the District against him of any personal- 
property, inheritance, estate, business-privilege, 
gross-receipts, gross-earnings, insurance-prem¬ 
iums, or motor-vehicle-fuel tax or taxes, or penal¬ 
ties thereon, may, within ninety days after notice 
of such assessment, appeal from such assessment 
to the Board, provided such person shall first pay 
such tax, together with penalties and interest due 
thereon, to the collector of taxes of the District of 
Columbia under protest in writing. The mailing 
to the taxpayer of a statement of taxes due shall 
be considered notice of assessment with respect of 
such taxes. The Board shall hear and determine all 
questions arising on said appeal and shall make 
separate findings of fact and conclusions of law, 
and shall render its decision thereon in writing. 

The Board may affirm, cancel , reduce , or increase 
such assessment.” (Italics supplied.) 
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The italicized words “under protest in writing** in Sec¬ 
tion 3 of the Statute creating the Board of Tax Appeals, 
supra, were stricken by Section 3(a) of the Act of July 10, 
1952,66 Stat. 543, ch. 649. Section 5 of this Act also changed 
the name of the Board of Tax Appeals for the District of 
Columbia to District of Columbia Tax Court. In addi¬ 
tion, Section 5 of the Act of July 10, 1952, supra , provided 
in part: 

“The said District of Columbia Tax Court shall 
not be deemed or held to be a constituent member 
of the assessing or taxing authority of the District 
of Columbia but shall be*deemed to be an independ¬ 
ent agency, separate and apart from such assessing 
and taxing authority.** 

Section 7, Title IX of the District of Columbia Revenue 
Act of 1937, as amended, supra (Section 47-2407, D. C. Code, 
1951), provides: 

“SEC. 7. Any sum finally determined by the 
Board to have been erroneously paid by or col¬ 
lected from the taxpayer shall be refunded by the 
District to the taxpayer from its annual appropria¬ 
tion for refunding erroneously paid taxes in said 
District.* * 


Section 8, Title IX of the District of Columbia Revenue 
Act of 1937, as amended, supra (Section 47-2408, D. C. Code, 
1951), provides: 


“SEC. 8. The Board shall adopt and promul¬ 
gate rules of procedure in matters for determina¬ 
tion by the Board under the provisions of this 
title.** 


Pursuant to the authority conferred upon the District of 
Columbia Tax Court to adopt and promulgate rules of pro- 


cedure, the Court has adopted rules of practice before it. 
Rule 9(a) of these rules provides: 

“ (a) Every material allegation of fact set forth 
in the petition shall be deemed to be denied by the 
District; and no answer shall be required, except 
when the District shall rely upon new and affirma¬ 
tive matter of defense, or when the District seeks 
an increase of the assessment, in either of which 
events an answer shall be filed clearly and con¬ 
cisely stating such new and affirmative matter or 
the grounds upon which the District relies for such 
increase of assessment. One original and 2 con¬ 
formed copies of the answer shall be filed with the 
Clerk. The Clerk will serve a copy of the answer 
upon the petitioner or his attomey. ,, (Commerce 
Clearing House, District of Columbia Tax Service, 
Paragraph 13-810.) 

Rule 11(b) of the District of Columbia Tax Court’s rules 
provides: 

“ (b) When issues not raised by the pleadings 
are tried by express or implied consent of the part¬ 
ies, they will be treated in all respects as if they 
had been raised in the pleadings. Such amendment 
of the pleadings as may be necessary to cause them 
to conform to the evidence and to raise these issues 
may be made upon motion of any party at any time, 
even after decision; but failure so to amend does 
not affect the result of the decision of these issues. 

If evidence is objected to at the hearing on the 
ground that it is not within the issues made by the 
pleadings, the Board may allow the pleadings to be 
amended.” (Commerce Clearing House, District 
of Columbia Tax Service, Paragraph 13-812.) 

Rule 30 of the rules of the District of Columbia Tax Court 
provides: 
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“ (a) Where the Board has made findings of fact 
and conclusions of law determining the issues in a 
proceeding, it may withhold entry of its decision 
for the purpose of permitting the parties to submit 
computations pursuant to the Board’s determina¬ 
tion of the issues, showing the correct amount of the 
tax to be entered as the decision. If the parties 
are in agreement as to the amount of the tax to be 
entered as the decision pursuant to the findings and 
conclusions of the Board, they shall file promptly 
with the Board an original and two copies of a com¬ 
putation showing the amount of the tax and that 
there is no disagreement that the figures shown 
are in accordance with findings and conclusions of 
the Board. The Board will then enter its decision. 
If, however, the parties are not in agreement as to 
the amount of the tax to be entered as the decision, 
either of them may file with the Board a computa¬ 
tion of the tax believed by him to be in accordance 
with the findings and conclusions of the Board. The 
Clerk will serve a copy thereof upon the opposite 
party. If the opposite party fails to file objection, 
accompanied by an alternative computation, within 
5 days thereafter, the Board may enter decision in 
accordance with the computation already sub¬ 
mitted. If in accordance with this rule computa¬ 
tions are submitted by the parties which differ as to 
the amount to be entered as the decision of the 
Board, the parties will be afforded an opportunity 
to be heard in argument thereon on a date to be 
fixed, and the Board will determine the correct tax 
and enter its decision. 

“(b) Any argument under this rule will be con¬ 
fined strictly to the consideration of the correct 
computation of the tax resulting from the findings 
and conclusions already made, and no argument 
will be heard upon, or consideration given to, the 
issues or matters already disposed of by such opin¬ 
ion or of any new issues. This rule is not to be re¬ 
garded as affording an opportunity for rehearing or 
reconsideration.” (Commerce Clearing House, 
District of Columbia Tax Service,' Paragraph 13- 
831.) 
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Petitioner does not contend in its brief that the District 
of Columbia Tax Court erred in concluding that petitioner 
was liable for the payment to the District of Columbia of an 
unincorporated business franchise tax for each of. the years 
in controversy in this case. Its sole claim is that the Dis¬ 
trict of Columbia Tax Court erred in ordering a refund to 
the petitioner of the difference between the amounts peti¬ 
tioner paid as corporation franchise taxes and the amounts 
which petitioner was required to pay for each of the years 
in question as unincorporated business franchise taxes. 
Petitioner claims that it ought to obtain from the District 
of Columbia a refund of the entire franchise tax paid by it 
for each tax year with interest thereon at the rate of 4 per 
centum per annum (Pet’s. Br. p. 17). Conceding, as peti¬ 
tioner does by this appeal, that it was legally liable for the 
payment of unincorporated business franchise taxes in 
exactly the amount determined by the District of Columbia 
Tax Court, the reason for this appeal is obscure unless it is 
the thought of the petitioner that if it succeeds in obtaining 
a reversal of the decision of the District of Columbia Tax 
Court so that it can obtain a refund of the entire tax paid 
by it for each of the years in question, it will thereby be en¬ 
abled to escape taxation in the District of Columbia entirely 
(Cf. Resp’s. App. 3, 28). 

The District of Columbia Tax Court was created for the 
purpose of providing to taxpayers an expedient and 
inexpensive method of determining tax liability in a 
contested case. As this Court said in Sherwood Broth¬ 
ers, Inc. v. District of Columbia, 72 App. D. C. 155,158, 113 
F. 2d 162: 

“Generally speaking, administrative procedure 
is, and should be, simpler, less formal and less tech¬ 
nical than judicial procedure. Certainly it should 
not be made more so in the absence of clear and 
specific mandate from Congress. • • • The Board 
was established to furnish a more efficient, speedy 
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and less expensive method for determining the 
validity of assessments. * * 

The authority of the Board of Tax Appeals was discnssed by 

this Court in Watrous v. District of Columbia, 77 U. S. App. 

D. C. 295, 297,135 F. 2d 654, where this Court said: 

1 ‘In the District of Columbia, however, the 
Board of Tax Appeals is made, by statute, a con¬ 
stituent member of the assessing authority. It is 
not a court. It is an administrative agency, pro¬ 
vided by Congress, to which a taxpayer seeking re¬ 
lief may appeal an alleged excessive assessment 
of the Board of Equalization and Review. As such 
it must function in accord with the legislative direc¬ 
tions. Congress delineated the power and author¬ 
ity of the Board of Tax Appeals in clear language, 
to wit: 

• • • The board [Board of Tax Appeals] shall hear 
and determine all questions arising on said appeal 
and shall make separate findings of fact and con¬ 
clusions of law * * • The board may affirm, cancel, 
reduce, or increase such assessment. 

“In Crawford v. Polk County, a statute provided 
for an appeal as of right to the circuit court of the 
county from an assessment made by the Board of 
Equalization. Plaintiffs, there, instituted an ori¬ 
ginal bill in equity in the district court instead of 
proceeding by appeal as provided by the statute. 

The district court was constrained to dismiss the 
petition for this procedural reason. In affirming the 
action of the trial court, however, the Supreme 
Court of Iowa, in denying that the scope of review 
under the statute was confined to assessments of a 
fraudulent character, stated that there was ‘no 
limitation as to the character of the errors subject 
to correction’ with which the circuit court might 
deal when an appeal from overvaluation was prop¬ 
erly before it. This dictum is illustrative of the 
duty and disposition of a court when it is faced 
with a statute which leaves its appellate jurisdic¬ 
tion unrestricted. Clearly, an administrative 


agency, in these circumstances, would be obliged to 
accept a commensurate responsibility and afford 
an equivalent scope of review to the taxpayer. A 
fortiori , when the statute conferring the appellate 
jurisdiction upon that administrative agency not 
only contains no language delimiting the scope of 
review, but expressly imposes the duty to ‘affirm, 
cancel, reduce, or increase’ the assessment, the 
power of the Board of Tax Appeals to reduce the 
assessment here is beyond question.” (Italics 
supplied by Court.) 

The object in each appeal to the District of Columbia Tax 
Court is a determination whether the taxpayer has over¬ 
paid a tax and, if so, the amount of the overpayment. If the 
taxpayer, by a decision of the District of Columbia Tax 
Court, receives a refund from the District of Columbia of 
the difference between the tax he paid and that which he 
ought to have paid, he has received exactly what he sought 
by his appeal to the District of Columbia Tax Court. He is 
entitled to nothing more and nothing less. 

The decisions of the United States Board of Tax Appeals 
and the Tax Court of the United States cited in petitioner’s 
brief on the question of the jurisdiction of the United States 
Board of Tax Appeals and of the Tax Court of the United 
States are inapplicable to this appeal. The jurisdiction of 
the Tax Court of the United States is limited to redetermina¬ 
tions of deficiency assessments. That Court has no power 
to order a refund or credit in the case of an overpayment of 
tax by a taxpayer in the year in question. Once the Tax 
Court of the United States has determined the correct 
amount of deficiency in tax, if such a deficiency exists, its 
power is at an end. It is not a prerequisite for a taxpayer 
seeking review of a deficiency assessment with respect of 
Federal taxes that the taxpayer first pay the deficiency as¬ 
sessment. In fact, in Tax Court cases, payment of a de¬ 
ficiency assessment awaits the determination by the Tax 
Court of the United States of the correctness of the 
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assessment. Commissioner of Internal Revenue v Gooch 
Milling & Elevator Company, 320 U. S. 418, 420, 88 L. Ed. 
139, 64 S. Ct. 184, Sections 6213, 6214, 6215, ch. 63, and 
Section 7422, ch. 76, Internal Revenue Code of 1954, Public 
Law 591, 83rd Congress, Second Session, approved Au¬ 
gust 16, 1954, 68A Stat._ The jurisdiction of the 

United States Board of Tax Appeals was discussed in 
Commissioner of Internal Revenue v. Gooch Milling & Ele¬ 
vator Company, supra, wherein it was said: 

“The Board is but ‘an independent agency in the 
Executive Branch of the Government, ’ and the 
legislative pattern of its jurisdiction is clear and 
unambiguous. The Board is confined to a deter¬ 
mination of the amount of deficiency or overpay¬ 
ment for the particular tax year as to which the 
Commissioner determines a deficiency and as to 
which the taxpayer seeks a review of the deficiency 
assessment. Internal Revenue Code, §§ 272,322(d). 

It has no power to order a refund or credit should 
it find that there has been an overpayment in the 
year in question. United States ex rel. Girard Trust 
Co. v. Helvering, 301 U. S. 540, 542. Section 272 
(g) of the Internal Revenue Code specifically pro¬ 
vides that ‘the Board in redetermining a deficiency 
in respect of any taxable yesTr shall consider such 
facts with relation to the taxes for other taxable 
years as may be necessary correctly to redeter¬ 
mine the amount of such deficiency, but in so doing 
shall have no jurisdiction to determine whether or 
not the tax for any other taxable year has been 
overpaid or underpaid.’ ” 

Petitioner contends that the question whether petitioner 
was liable for an unincorporated business franchise tax for 
the years in controversy was not before, nor properly con¬ 
sidered by, the District of Columbia Tax Court (Pet’s. Br. p. 
14-17). Hovrever, petitioner does not claim that the error 
which it contends the District of Columbia Tax Court made 
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in considering a matter not before it in any way prejudiced 
the petitioner in the presentation of its case. (See Pet’s. Br. 
p. 14-16.) 

The rules of practice promulgated by the Tax Court of 
the United States specifically provide for the filing of an 
answer by the Commissioner of Internal Revenue to a peti¬ 
tion filed in the Tax Court. Thus, Rule 14 of the Rules of 
Practice of the Tax Court of the United States provides: 

“Answ-er.—After service upon him of a copy of 
the petition, the Commissioner shall have 60 days 
within which to file an answer or 45 days within 
which to move in respect of the petition. The 
answer shall be so drawn as fully and completely to 
advise the petitioner and the Court of the nature 
of the defense. It shall contain a specific admis¬ 
sion or denial of each material allegation of fact 
contained in the petition and a statement of any 
facts upon w’hich the Commissioner relies for 
defense or for affirmative relief or to sustain any 
issue raised in the petition in respect of which issue 
the burden of proof is, by statute, placed upon the 
Commissioner. Paragraphs of the answer shall 
be numbered to correspond to those of the peti¬ 
tion to which they relate. An original and three 
copies of the answer^shall be filed, of which the ori¬ 
ginal shall be signed by the Commissioner or his 
counsel and the copies conformed by him. 

“The clerk will serve one copy of the answer 
upon the petitioner or his counsel of record by 
registered mail. 

“This Rule shall apply to amended petitions and 
amendments to petitions except as the Court in a 
particular case may otherwise direct.” (CCH— 
Standard Federal Tax Reporter, Supplemental 
Volume, Paragraph 47-181, p. 66,050.) 

Rule 15 of the Rules of Practice of the Tax Court of the 
United States provides: 

“Reply.—If the answer of the Commissioner 
sets forth facts upon which he relies for affirma- 
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tive relief, or contains a statement of the facts 
upon which he relies to sustain an issue in respect 
of which the burden of proof is placed upon him 
by statute, the petitioner shall, within 45 days 
after a copy of such answer is mailed to him or his 
counsel of record by registered mail, file a. reply 
which shall contain a specific admission or denial 
of each material allegation of fact contained in the 
answer and shall set forth any facts upon which 
he relies for defense. Each paragraph contained 
in the reply shall be numbered to correspond with 
the paragraphs of the answer. An original and 
four copies of the reply shall be filed, of which the 
original shall be signed by the petitioner or his 
counsel and the copies conformed by him. 

“The Court upon motion of the respondent in 
which good cause is shown, or upon its own motion, 
may require the verification of any reply. 

“The clerk will serve one copy of the reply upon 
the Commissioner.” (CCH—Standard Federal Tax 
Reporter, Supplemental Volume, Paragraph 47- 
182, p. 66,056.) 

Rule 16 of the Rules of Practice of the Tax Court of the 
United States provides: 

“Joinder of issue.—A proceeding shall be deem¬ 
ed at issue upon the filing of the answer unless a 
reply is required under Rule 15, in which event the 
proceeding shall be deemed at issue upon filing of 
the reply.” (CCH—Standard Federal Tax Re¬ 
porter, Supplemental Volume, Paragraph 47-186, 
p. 66,057.) 

Rule 9 of the Rules of the District of Columbia Tax 
Court, unlike the Rules of Practice before the Tax Court 
of the United States, specifically provides that no answer 
is required of the District of Columbia except where new 
and affirmative matters of defense are involved, or when the 
District seeks an increase of the assessment. Unlike the 
rules of the Tax Court of the United States, Rule 11(b) of 
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the rules adopted by the District of Columbia Tax Court 
specifically provides for the consideration by that Court of 
issues not raised by the pleadings which are tried by express 
or implied consent of the parties. This rule also provides 
that the decision of issues not raised by the pleadings is 
not affected by failure of the parties to amend their plead¬ 
ings so as to raise the issues. Even if the District files an 
answer to a petition, Rule 9(d) of the rules of the District of 
Columbia Tax Court provides: 

“(d) Every material allegation of new and affir¬ 
mative matter in the answer shall be deemed to be 
denied by the petitioner, and no reply thereto shall 
be filed.” (Commerce Clearing House, District 
of Columbia Tax Service, Paragraph 13-810.) 

Federal tax decisions involving the construction of the 
Rules of Practice of the Tax Court of the United States are 
inapplicable to a construction of the rules of the District of 
Columbia Tax Court since the rules of the respective courts 
are completely dissimilar as respects the filing of answers 
and the consideration of issues. 

Petitioner cites Helvering v. Tex-Penn Oil Co., 300 U. S. 
481, 498, 81 L. Ed. 755, 57 S. Ct. 569, and from that case 
extracts the quotation: 

“The taxpayers were entitled to know the basis 
of law and fact on which the commissioner sought 
to sustain the deficiencies.” 

In this case, however, the Supreme Court noted that the 
particular contention of the Commissioner of Internal 
Revenue which prompted the Supreme Court to make the 
statement quoted by petitioner in this case was presented 
for the first time to the Supreme Court on argument of the 
case before that Court, and was not included in the peti¬ 
tions for writ of certiorari. The Supreme Court also noted 
that at no time before the United States Board of Tax Ap- 
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peals or the lower court did the Commissioner of Internal 
Revenue seek a ruling upon the contention which it for the 
first time presented before the Supreme Court, and noted 
also that the notice of deficiency did not present that con¬ 
tention. The circumstances here are entirely different. 
The question of the liability of Arthur Jordan Foundation 
for unincorporated business franchise taxes was presented 
at length before the District of Columbia Tax Court (Resp’s. 
App. 5-12, 14-19, 27-30). No question was raised by peti¬ 
tioner at the trial of this case before the District of Colum- ' 
bia Tax Court respecting the propriety of consideration by 
the District of Columbia Tax Court of the matter which it 
now says was not properly raised before that Court (R. 
Passim). The presentation of this issue was clearly within 
Rule 11(b) of the rules of the District of Columbia Tax 
Court, supra, and, irrespective of Rule 11(b), was raised 
by petitioner when it claimed in its petitions that it was 
not subject to franchise tax on the corporate entity basis, 
and alleged that it was a trust operated substantially in the 
District of Columbia (Pet’s. App. 5, 66). By statutory 
definition, a trust engaging in business in the District of 
Columbia is liable for the franchise tax imposed upon un¬ 
incorporated businesses by the District of Columbia Income 
and Franchise Tax Act of 1947, as amended, supra. (See 
Section 1, Title VIII, Article I, District of Columbia Income 
and Franchise Tax Act of 1947, as amended, quoted in the 
Statutes Involved section of this brief.) 

The argument of the petitioner seems to be that in a case 
before the District of Columbia Tax Court in which an or¬ 
ganization claims that it is not taxable as the type'of en¬ 
tity upon which the assessment of tax was based, the District 
of Columbia must file an answer to the petition and allege 
that if the organization is not taxable as one type of entity, 
then it is taxable as another type of entity. In this case, 
therefore, according to the petitioner, the District of Co¬ 
lumbia was required to file an answer to the petition stat- 
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ing, first, that the assessment of taxes against the petitioner 
as a corporation was correct; second, that if the petitioner 
was not taxable as a corporation, it was taxable as an un¬ 
incorporated business; and third, that if petitioner was not 
taxable as a corporation and was not taxable as an unin¬ 
corporated business, it was taxable as a trust under the In¬ 
come and Franchise Tax Act of 1947, as amended. 

Although petitioner devotes a substantial portion of its 
brief to a discussion of the fact that the District of Columbia 
did not file an answer to the petitions in these cases, and to 
its contention that the liability of petitioner for unincor¬ 
porated business franchise taxes was not adequately raised 
in the District of Columbia Tax Court, petitioner immedi¬ 
ately proceeds to dispel and contradict its own contentions 
and argument by stating that the District of Columbia 
would have accomplished nothing had it filed answers to the 
petitions (Pet’s. Br., p. 13-16). Petitioner, at page 13 of its 
brief, states: 

“• • • However, if the respondent had attempted 
to raise the question in its answer as an affirmative 
defense it is clear that even in that event the Dis¬ 
trict Tax Court would not have had jurisdiction.’ , 

It is to be noted that the petition filed by Arthur Jordan 
Foundation in Docket No. 1143 pertaining to the franchise 
tax paid by petitioner for the period January 1, 1947 to 
June 30, 1947 was filed on February 2, 1949, according to 
the docket of the District of Columbia Tax Court (Pet’s. 
App. 1). It is to be noted further that the petition filed by 
Arthur Jordan Foundation in Docket No. 1143 in the Dis¬ 
trict of Columbia Tax Court relating to the franchise taxes 
for the years 1948, 1949 and 1950, was filed September 26, 
1952 (Pet’s. App. 64). The decision of the Tax Court of the 
United States, which held that petitioner was not, for Fed¬ 
eral tax purposes, an association taxable as a corporation 
for the year 1948, was rendered February 10, 1953 (Pet’s. 


App. 28). Thus, when these petitions were filed there had 
been no ascertainment by any Federal court that Arthur 
Jordan Foundation was not an association taxable as a 
corporation, and there was nothing to indicate, so far as 
judicial determinations were concerned, that petitioner was 
not correctly taxable for District of Columbia franchise 
tax purposes as a corporation. 

On June 27,1949, petitioner filed a motion in Docket No. 
1143 seeking to have that case placed on the District of Co¬ 
lumbia Tax Court’s Reserve Calendar (Pet’s. App. 1). 
On July 6,1949, that motion was granted by the Tax Court 
(Pet’s. App. 2). This case remained on the Reserve Cal¬ 
endar from July 6,1949 to January 8,1953 when it was re¬ 
moved from the Reserve Calendar as the result of a motion 
of the District of Columbia (Pet’s. App. 2). 

Rule 9 of the rules of the District of Columbia Tax Court 
required the District of Columbia, if it relied upon new and 
affirmative matter of defense, or sought an increase of the as¬ 
sessment, to file an answer to the petitions in this case within 
twenty (20) days after service of a copy of those petitions 
on the specified officers of the District of Columbia. When 
those petitions were filed there had been a prior determina¬ 
tion on June 3, 1948 by the Commissioner of Internal Rev¬ 
enue that petitioner was an association taxable as a cor¬ 
poration for Federal tax purposes. Arthur J or dan Founda¬ 
tion v. Commissioner of Internal Revenue , 12 TCM 109. The 
assessment of franchise taxes against petitioner on the basis 
that it was taxable as a corporation for Federal tax purposes 
was the only assessment which could properly have been 
made. The time for the filing of an answer to petitioner’s 
petitions in the District of Columbia Tax Court had long 
since expired when these cases were tried and decided by 
the District of Columbia Tax Court. Even under Rule 11(b) 
of the rules of the District of Columbia Tax Court, the Dis¬ 
trict of Columbia could not have filed an answer to the peti¬ 
tions, for this rule provides only for the amendment of 


30 


pleadings, not for the filing of an original pleading. Accord¬ 
ing to petitioner, the District of Columbia, under the District 
of Columbia Income and Franchise Tax Act of 1947, as 
amended, supra , makes assessments of franchise taxes at its 
peril. If it errs with respect to a determination that a trust 
is taxable as a corporation under Federal income tax law, 
the District of Columbia has no alternative but to refund 
to the taxpayer the entire amount of taxes paid by it and 
attempt once more to collect from the taxpayer the amount 
of franchise tax which the taxpayer is legally obligated to 
pay. If the contention of petitioner is correct, the only ad¬ 
ministrative procedure which would protect the District of 
Columbia in the assessment of franchise taxes against unin¬ 
corporated businesses where such businesses may be taxable 
as one type of entity or another would be to make separate 
and distinct assessments of franchise tax against the busi¬ 
ness in every conceivable manner, and require the business 
to pay the separate tax assessments, and to seek relief from 
the incorrect tax assessments through the courts. Such an 
administrative practice would be oppressive in the extreme, 
would unduly burden the taxpayer and the taxing author¬ 
ities, and would defeat the very object which the Congress 
sought to reach when it created the District of Columbia Tax 
Court to provide a method whereby taxpayers could present 
their arguments respecting their liability for tax and ob¬ 
tain a refund of tax in those cases where they had paid too 
much. 

The answer to the Foundation’s argument that the Dis¬ 
trict of Columbia Tax Court lacked authority to order a re¬ 
fund to the Foundation of the difference between the amount 
it paid as corporation franchise taxes and the amount it 
should have paid as unincorporated business franchise 
taxes is found in a case decided by the United States Board 
of Tax Appeals, the same Board whose decisions the Foun¬ 
dation cites as authority for its contentions to the contrary. 
In Guitar Trust Estate v. Commissioner of Internal Rev - 
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enue, 34 U. S. BTA 857, the United States Board of Tax Ap¬ 
peals considered, and decided adversely to the Guitar Trust 
Estate, a contention identical to that of the Arthur Jordan 
Foundation in this case. Income tax deficiencies were as¬ 
sessed against the estate for the years 1922 to 1931 based 
upon a determination by the Commissioner of Internal Rev¬ 
enue that the estate was an association taxable as a cor¬ 
poration rather than as a trust. The United States Board 
of Tax Appeals determined, after its original hearing, that 
the trust was not an association taxable as a corporation, 
and also ruled upon other contentions of the taxpayer re¬ 
specting the amount of tax properly payable by it. Guitar 
Trust Estate v. Commissioner of Internal Revenue, 25 U. S. 
BTA 1213. From this decision an appeal was taken to the 
Circuit Court of Appeals for the Fifth Circuit which re¬ 
manded the case to the Board of Tax Appeals for the pur¬ 
pose of obtaining further evidence on certain contested 
factual issues. Guitar Trust Estate v. Commissioner of In¬ 
ternal Revenue, 72 F. 2d 544. On remand, the Board of Tax 
Appeals, in its second opinion, stated the first contention of 
the Guitar Trust Estate to be as follows: 

“Before considering any of the other assign¬ 
ments of error, we will rule upon a contention made 
by petitioner which, if valid, would dispose of the 
proceedings in favor of petitioner without further 
consideration. Petitioner states the contention as 
follows: 

The respondent has not met the burden of 
proof required of him to assert any deficiency 
in tax against the petitioner on the basis that 
the petitioner is taxable as a trust. 

“Petitioner calls our attention to the differences 
in the respective revenue acts between the com¬ 
putation of an individual’s income and of the in¬ 
come of a corporation, and argues, since the re¬ 
spondent has determined petitioner’s income on the 
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ground that it was an association taxable as a cor¬ 
poration and since it is now settled that petitioner 
is a trust the net income of which, with certain 
specified exceptions, shall be computed in the same 
manner and on the same basis as in the case of an 
individual, that the respondent’s original deter¬ 
mination of net income in each proceeding is not 
entitled to be considered as being prima facie cor¬ 
rect; that the burden was upon the respondent to 
establish de novo the correct net income of peti¬ 
tioner as a trust rather than as an association; and 
that, the respondent having made no attempt to 
assume such a burden, the Board should enter an 
order of no deficiency for all of the years involved. 

“The respondent contends that the net income as 
determined by him in the deficiency notices should 
be considered as being prima facie correct as a 
starting point, and that the burden is upon the 
party who alleges that such net income should 
either be increased or decreased.” 

After citing Crocker v. Mallcy, 249 U. S. 223, 63 L. Ed- 
573, 39 S. Ct. 270, 2 ALB 1601, the Board of Tax Appeals 
said: 


“It is our opinion that petitioner in the instant 
proceedings remains in law the same 1 taxpayer’ 
whether it be taxed at rates applicable to associa¬ 
tions or at rates applicable to trusts. It is a sepa¬ 
rate taxable entity and the law determines the rates 
to be applied to its net taxable income. The law 
also provides how that net taxable income shall be 
determined, depending upon whether it is classed 
as a trust or classed as an association. Crocker v. 
Malley, supra. See also sections 2 (1) and (9), 
Revenue Act of 1921; 2 (a) (1) and (a) (9), Rev¬ 
enue Acts of 1924 and 1926; and 701 (a) (1) and 
(a) (13), Revenue Act of 1928. In other words, 
it is our opinion that the determination of whether 
petitioner is an association or a trust is simply one 
of the many elements that may be involved in the 
determination of the tax liability of a * taxpayer 7 . 
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like the determination of what constitutes income, 
allowable deductions, etc., and that the determina¬ 
tion that petitioner is a trust rather than an associa¬ 
tion, or vice versa, does not have the legal effect of 
canceling the respondent’s entire determination to 
such an extent as would compel him to proceed 
de novo. True, petitioner’s net income as a trust 
may be different from its net income as an associa¬ 
tion. But it is also true that there are many items 
of income and deductions which would remain the * 
same whether petitioner be taxed as a trust or as 
an association. 

“We hold therefore, that the net income as deter¬ 
mined by the respondent in his several deficiency 
notices for the respective taxable years should be 
used as a starting point, and that the burden of 
proof is upon the party who alleges that such net 
income should either be increased or decreased. 
Petitioner’s contentions to the contrary are 
denied.” (Italics supplied.) 

The contention of the Foundation is also answered, as the 
United States Board of Tax Appeals in the Guitar Trust 
Estate case noted, by the decision of the Supreme Court of 
the United States in Crocker v. Motley, supra. In the latter 
case Crocker and others who were trustees under a declara¬ 
tion of trust sued in the District Court of the United States 
for the District of Massachusetts to recover the full amount 
paid by them as income taxes at rates applicable to associa¬ 
tions rather than at rates applicable to trusts. The tax ap¬ 
plicable to the trust would have been $1,321.33 instead of the 
sum of $10,875.40 paid by the trustees at the rate of tax ap¬ 
plicable to associations. The trustees were successful in 
their contentions that they should have been assessed as a 
trust, and not as an association, but the Trial Court refused 
to enter a judgment in favor of the trustees for the full 
amount of taxes paid by the trustees, i.e., $10,875.40, and 
entered judgment only for $9,554.07 on the ground that the 
trustees were not entitled to recover the amount of taxes 


for which they were liable as a trust. On appeal, the Cir¬ 
cuit Court of Appeals reversed the judgment of the District 
Court, but did not pass upon the question whether the trus¬ 
tees were entitled to recover the full amount of taxes paid 
by them. The Supreme Court of the United States reversed 
the Circuit Court of Appeals and affirmed the judgment of 
the District Court. The Supreme Court of the United 
States, at page 235 of its opinion, said: 

“Our view upon the main question opens a sec¬ 
ond one upon which the Circuit Court of Appeals 
did not have to pass. The District Court while it 
found for the plaintiffs, ruled that the defendant 
was entitled to retain out of the sum received by him 
the amount of the tax that they should have paid as 
trustees. To this the plaintiffs took a cross writ 
of error to the Circuit Court of Appeals. There 
can be no question that although the plaintiffs 
escape the larger liability, there w;as probable cause 
for the defendant’s act. The Commissioner of In¬ 
ternal Revenue rejected the plaintiffs’ claim, and 
the statute does not leave the matter clear. The 
recovery therefore will be from the United States. 

Rev. Stats., § 989. The plaintiffs, as they themselves 
alleged in their claim, were the persons taxed, 
whether they were called an association or trustees. 
They were taxed too much. If the United States 
retains from the amount received by it the amount 
that it should have received, it cannot recover that 
sum in a subsequent suit.” 


Under the doctrine of equitable recoupment, the District of Co¬ 
lumbia Tax Court was correct in refunding to the petitioner 
only the difference between the amount paid by petitioner as 
corporation franchise taxes and the amount which petitioner 
ought to have paid as unincorporated business franchise taxes. 

Petitioner’s contentions in this case are predicated solely 
on the technical hypothesis that because it was able to sus- 


tain before the District of Columbia Tax Court its conten¬ 
tion that it was not taxable for District of Columbia fran¬ 
chise tax purposes as a corporation, it was, and is, entitled 
to recover the entire amount of taxes paid by it so as to re¬ 
quire the District of Columbia to proceed de novo against 
the petitioner even though, admittedly, petitioner is not 
exempt from taxation in the District of Columbia and is tax¬ 
able as an unincorporated business. Aside from any other 
consideration, petitioner, in equity, is not entitled to the 
relief which it seeks from this Court. The jurisdiction of 
the District of Columbia Tax Court is such that a considera¬ 
tion of its opinion and decision in these cases leads to the 
conclusion that the effect of that opinion and decision was to 
apply in the disposition of these cases the doctrine of equit¬ 
able recoupment which of itself forecloses the petitioner 
from succeeding on this appeal. 

The Supreme Court of the United States in Lewis v. Rey¬ 
nolds , 284 U. S. 281, 76 L. Ed. 293, 52 S. Ct. 145, said: 

“After referring to § 284, Revenue Act of 1926, 

44 Stat. 66, and § 322, Revenue Act of 1928, 45 
Stat. 861, the Circuit Court of Appeals said [48 F. 

(2d) 515, 516]— 

‘The above quoted provisions clearly limit re¬ 
funds to overpayments. It follows that the ulti¬ 
mate question presented for decision, upon a claim 
for refund, is whether the taxpayer has overpaid 
his tax. This involves a redetermination of the 
entire tax liability. While no new assessment can 
be made, after the bar of the statute has fallen, the 
taxpayer, nevertheless, is not entitled to a refund 
unless he has overpaid his tax. The action to re¬ 
cover on a claim for refund is in the nature of an 
action for money had and received, and it is in¬ 
cumbent upon the claimant to show that the United 
States has money which belongs to him. ’ 

“We agree with the conclusion reached by the 
courts below. 

“While the statutes authorizing refunds do not 
specifically empower the Commissioner to reaudit 
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a return whenever repayment is claimed, authority 
therefor is necessarily implied. An overpayment 
must appear before refund is authorized. Al¬ 
though the statute of limitations may have barred 
the assessment and collection of any additional 
sum, it does not obliterate the right of the United 
States to retain payments already received when 
they do not exceed the amount which might have 
been properly assessed and demanded.’ ’ 

Although Lewis v. Reynolds, supra, involved a civil court 
proceeding by a taxpayer, as distinguished from a pro¬ 
ceeding before either the District of Columbia Tax Court 
or the Tax Court of the United States, the principle of the 
Lewis case, supra, that a taxpayer suing to recover an over¬ 
payment of tax is not entitled to a refund unless he over¬ 
paid his tax, is certainly applicable to Arthur Jordan Foun¬ 
dation. The refund ordered by the District of Columbia 
Tax Court represents exactly the overpayment of tax by the 
Foundation. A recovery by the Foundation of an amount 
in excess of that ordered by the District of Columbia Tax 
Court would result in a recovery by the Foundation of 
money to which it is not entitled. 

This Court in United States ex rel. Girard Trust Co. v. 
Helvering, 66 App. D. C. 64, 85 F. 2d 230, affirmed 301 U. S. 
540, 81L. Ed. 1272,57 S. Ct. 855, has itself applied equitable 
principles in refusing to grant a writ of mandamus requir¬ 
ing the Commissioner of Internal Revenue to refund taxes 
erroneously assessed against the trustee of an estate when 
such taxes should have been, but were not paid by the bene¬ 
ficiary of the trust. In that case, the right of Girard to the 
refund had been conclusively established by court deci¬ 
sions, and the right of the United States to collect from the 
beneficiary of the trust the taxes owed by her was barred 
by the statute of limitations. A comparison of that case 
with this forcefully demonstrates the equitable right of the 
District of Columbia to retain, in accordance with the deci¬ 
sion of the District of Columbia Tax Court, those taxes for 
which Arthur Jordan Foundation is liable. 
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The Supreme Court of the United States concluded in Com¬ 
missioner of Internal Revenue v. Gooch Milling & Elevator 
Co., supra, that the United States Board of Tax Appeals 
does not now possess authority to consider and apply the 
doctrine of equitable recoupment. But the jurisdiction of 
the Tax Court of the United States and that of the District 
of Columbia Tax Court are not identical. The District of 
Columbia Tax Court is, by statute, required to consider all 
questions arising on the appeal of a case to it. It has power 
to affirm, cancel, reduce, or increase the assessment of taxes 
complained of by the taxpayer. The Tax Court of the 
United States is limited by the statute creating it to re¬ 
determining deficiency assessments. Thus, the jurisdiction 
of the District of Columbia Tax Court exceeds that of the 
Tax Court of the United States. It is true that the District 
of Columbia Tax Court does not possess general equity 
jurisdiction. Within the scope, however, of the jurisdic¬ 
tion conferred upon it, and considering the specific provision 
of the statute creating it that the District of Columbia Tax 
Court shall determine all questions arising on the appeal of 
a case to it, the District of Columbia Tax Court, in the view 
of counsel for respondent, has the authority presently 
denied to the Tax Court of the United States to apply in a 
given case the principles of equitable recoupment within the 
limitations prescribed by the Supreme Court of the United 
States in Rothensies v. Electric Storage Battery Co., 329 
U. S. 296, 91 L. Ed. 296, 67 S. Ct. 271. As stated by the Su¬ 
preme Court at page 299 of its opinion, in that case: 

The essence of the doctrine of recoupment 
is stated in the Bull case: ‘recoupment is in the na¬ 
ture of a defense arising out of some feature of the 
transaction upon which the plaintiff’s action is 
grounded.’ 295 U. S. 247, 262. It has never been 
thought to allow’ one transaction to be offset against 
another, but only to permit a transaction which is 
made the subject of suit by a plaintiff to he ex¬ 
amined in all its aspects, and judgment to he ren- 
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dered that does justice in view of the one transac¬ 
tion as a whole.” (Italics supplied.) 

Moreover, the United States Board of Tax Appeals has 
itself applied the doctrine of equitable recoupment in the 
disposition of cases appealed to it. This fact was noted by 
the Supreme Court of the United States in Commissioner of 
Internal Revenue v. Gooch Milling & Elevator Co., supra, in 
footnote 7 at page 421 of its decision wherein the Supreme 
Court said: 

“Before § 272 (g) of the Internal Revenue Code 
was enacted, the Board held that it had jurisdiction 
to determine an overpayment for a year as to which 
no deficiency had been found by the Commissioner 
and to apply that overpayment against the liability 
for the year as to which he had found a deficiency, 
thus giving effect to the doctrine of equitable re¬ 
coupment. Appeal of E. J. Barry, 1 B. T. A. 156. 
Soon thereafter, however. Congress passed § 274 
(g) of the Revenue Act of 1926 (now § 272 (g) of 
the Internal Revenue Code) taking such jurisdic¬ 
tion away from the Board.” 

The sole basis for the conclusion of the Supreme Court that 
the United States Tax Court lacks authority to apply the 
doctrine of equitable recoupment in the decision of cases 
before it is the statutory prohibition against the ordering of 
a refund or credit by the Tax Court should that Court find 
that there has been an overpayment of tax in the year in 
question. The application by the District of Columbia Tax 
Court of the doctrine of equitable recoupment would be 
consistent with the authority which was exercised by the 
United States Board of Tax Appeals prior to the enactment 
of the specific statutory provision denying to the Tax Court 
the power to order a refund or credit in those instances 
where the Court finds that there has been an overpayment of 
tax in the year under consideration. Particularly is this 
true since the District of Columbia Tax Court is not pro- 
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hibited from ordering a refund, but is specifically, and neces¬ 
sarily, authorized so to do. 

CONCLUSION 

Petitioner on this appeal neither claims nor demonstrates 
that the decision of the District of Columbia Tax Court has 
caused petitioner to pay to the District of Columbia fran¬ 
chise taxes for which it is not liable. Petitioner does not 
contend on this appeal that the findings of fact of the Dis¬ 
trict of Columbia Tax Court were erroneous. Petitioner 
does not contend on this appeal that the District of Columbia 
Tax Court erred in concluding that Arthur Jordan Founda¬ 
tion was, for each of the tax years in controversy, liable to 
the District of Columbia for the payment of franchise taxes 
as an unincorporated business. Its sole complaint is that 
the District of Columbia Tax Court should have refunded 
to petitioner the entire amount of franchise taxes paid by 
it and should have, by so doing, required the District of 
Columbia to repeat the entire process of assessment and col¬ 
lection of franchise taxes from petitioner in the same 
amount determined by the District of Columbia Tax Court 
to be due from petitioner to the District of Columbia. The 
contentions of petitioner are unsubstantial, unmerited, and 
unsupportable in law or equity. The decision of the Dis¬ 
trict of Columbia Tax Court was factually and legally cor¬ 
rect, and ought to be affirmed. 

Vernon E. West, 

Corporation Counsel, D. C., 

Chester H. Gray, 

Principal Assistant Corporation 
Counsel, D . C., 

Henry E. Wixon, 

Assistant Corporation Counsel, D. C., 
Attorneys for Respondent, 

District Building, 

Washington 4, D. C. 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


7 Room 209, District Building 

Washington, D. C. 

Wednesday, March 11, 1953 

The above-entitled matter came on for hearing before 
HONORABLE JO V. MORGAN, Judge, commencing at 
10 KX) a.m. 


• •••••••• 


9 PROCEEDINGS 

THE COURT: The hearing will come to order. We 
have two cases here this morning—No. 1143 and 1335. I 
think you filed a motion, Mr. Hughes, to strike out certain 
assignments of error. 

MR. HUGHES: Yes, Your Honor, Assignment of Error 
C and the assignment of errors in the corresponding state¬ 
ment of facts in the original petition in 1335 and in the 
amended petition in 1143, which motion is, of course, in 
writing. 

THE COURT: That will be granted. I assume, Mr. 
Wixon, that you have no objection to the granting of the 
motion striking out assignments of error and the facts upon 
which it relies. 

Do you have copies of the motion? 

MR. WIXON: Mr. Hughes handed it to me this morning, 
Your Honor. 

THE COURT: Have you any objection to it? 

MR. WIXON: I am not prepared to agree to it. 

1 
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THE COURT: Well, I don’t expect you to agree, but it 
will be granted. 

MR. WIXON: With respect to both petitions, Your 
Honor? 

THE COURT: Both petitions. Mr. Hughes, you will re¬ 
ceive copies of these back with the notation showing they 
were granted. All right, sir, with that understanding, sup¬ 
pose you proceed. 

MR. HUGHES: Your Honor, this is an appeal from tax 
assessed against the Arthur Jordan Foundation as an as¬ 
sociation taxable as a corporation. As you well 
10 know, the code of the District defines an association 
as an organization which would be classed as a cor¬ 
poration for Federal tax purposes. The Federal Govern¬ 
ment, through the Tax Court of the United States, decided 
on February 10, 1953, the Arthur Jordan Foundation was 
not an association taxable as a corporation. Therefore, 
it is not an association taxable as a corporation within the 
meaning of the District Code. 

THE COURT: Well, you say “therefore.” Why? 

MR. HUGHES: Because the District Code reads as fol¬ 
lows, in defining “association.” 

THE COURT: Well, it may be the same. But I am not 
bound by the decisions of the Tax Court of the United 
States. 

MR. HUGHES: Well, not generally, Your Honor. 

THE COURT: Not at all. 

MR. HUGHES: But where the Code makes the decision 
dependent on the Federal decision— 

THE COURT: It doesn’t, though. 

MR. HUGHES: Well, it says that if the thing is not 
classifiable as a corporation for Federal taxation, then it 
is not classifiable as a corporation for District taxation. 

THE COURT: But that is something I have got to find, 
haven’t I? 

MR. HUGHES: All right, Your Honor. Here it is here. 
I have marked that provision of the statute. Now, I am 



3 


going to prove that the Federal Government has held 
11 that this is not classifiable as an association for Fed¬ 
eral tax purposes, and that holding, I think, ends the 
case. If the Federal Government has held that it is not an 
association for Federal Taxation purposes, then it is not 
an association District purposes. 

THE COURT: Well, all right. We will take one thing 
at a time. 

MR. HUGHES: Yes, Your Honor. That is the whole 
case. And this not being a corporation, the assessment 
falls and the tax should be refunded. Whether the District 
will subsequently proceed against us on any other ground, 
we do not know. But if it does, we will protest it. 

• •••••••• 

MR. WIXON: Your Honor, I am not prepared to agree 
that the allegations in the amended petition filed by the 
Petitioner in Docket No. 1143 are correct in any of the 
particulars. Neither am I so prepared to stipulate that the 
allegations in Docket No. 1335, filed in this Court, are cor¬ 
rect in any particular. 

THE COURT: You understand, Hr. Hughes, you have to 
prove your essential facts. 

MR. HUGHES: Yes, Your Honor. 

• •*•••••• 

29 MR. HUGHES: We have no more evidence, Your 
Honor. The Petitioner rest. 

THE COURT: All right. 

• • • • • • • • . • 

30 MR. WIXON: I would like to move to dismiss 
Docket No. 1143 and Docket No. 1335 on the ground 

that the Petitioner has failed to prove or show that the as¬ 
sessments of taxes against it for any of the years in ques¬ 
tion as set forth in the amended petition in Docket No. 1143 
and the petition, 1335, were incorrectly or improperly as¬ 
sessed against them—and on the further ground that the 
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proof adduced by Petitioner does not conform with the al¬ 
legations of the petition. 

I want to make the further point that the document ad¬ 
mitted in evidence as Petitioner’s Exhibit No. 2, which is a 
certified copy of the U. S. Tax Court decision in the case, I 
understand, involving the Arthur Jordan Foundation and 
the United States Government in the matter of the taxability 
of this organization, is not determinative of the issue here, 
and consequently this Court is not bound by it. Moreover, 
the decision itself will show that the time for appeal to the 
U. S. Court of Appeals for the proper circuit has not ex¬ 
pired. Consequently, the U. S. Tax Court case has not been 
finally adjudicated so far as a decision which is binding 
upon either the United States or the Petitioner is con¬ 
cerned. 

THE COURT: All right. Do you have any further evi¬ 
dence? 

MR. WIXON: As I say, and I think I said this, the Peti¬ 
tioner has failed to establish the— 

THE COURT: The reason I mentioned that is that I 
want you to take up each one. Now, of course, as to 
31 the last one, you have explained it. But the other 
two—I don’t know what the basis for your motion is. 
You have stated a conclusion. First—what was the first 
ground. 

MR. WIXON: The first ground is that it has not been 
established by a fair preponderance of the evidence that the 
assessment of taxes against the Petitioner for any of the 
years in question was improper as far as the District of 
Columbia is concerned. 

THE COURT: Now, I would like to hear you on that. 
Why? 

MR. WIXON: As I understand the argument of Peti¬ 
tioner, it is based upon the exhibits in evidence in this case— 
that this organization is not taxable as a corporation under 
Federal tax law and that the law which governs the taxa- 


bility of this organization as a corporation under the D. C. 
tax law is therefore inapplicable. 

THE COUET: Let me hear from Mr. Hughes in that 
connection so there won’t be any misunderstanding. Do I 
understand your point to be that it it shall be held, merely 
held, that this is an association and not a corporation as 
defined in the Act, that that will exonerate or excuse the 
Petitioner from the paying of the tax? In other words, let 
us suppose now that the Petitioner is an association, and 
as an association it runs a business in the District of Colum¬ 
bia. I don’t know yet and I am in the dark as to where all 
this income comes from. I don’t even know yet whether 
that is correct, whether they earned that money or 
32 whether they did not, or whether they made certain 
contributions, or anything. All I have are some in¬ 
come tax returns. I do not even know where the business is. 
I assume that it is in the District of Columbia. I pass a 
piano store up here—and I imagine it is the income from 
that. I do not know. But I am going to assume for the sake 
of this that it is there. 

Now, let us suppose that this is an association, it is a 
trust, and it conducts a store in the District of Columbia 
from which it receives a rather substantial profit. And it 
gives little or none of the proceeds to the District of 
Columbia. 

Your contention is that, because it is an association and 
not a corporation, it is not liable to the tax. 

. In other words, let us concede for the sake of this argu¬ 
ment that it is an association and not a corporation and it 
conducts this business from which it receives a substantial 
income, little or none of which, let us assume now, comes 
to the District of Columbia. In other words, it does not 
contribute any funds or does not perform any charitable or 
scientific or literary purposes to a substantial extent in the 
District of Columbia. 

Am I correct in believing that your contention is that if 
it is to be held an association and not a corporation under 
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the definition in the Act, it does not have to pay any tax and 
is not liable for tax? 

MR. HUGHES: If it be held an association under the 
definition in the Act, the Court would have to say 

33 whether these contributions listed made in the D. C. 
are substantial. 

THE COURT: Well, wouldn’t that be true if it were a 
corporation? Cannot a corporation be a charitable institu¬ 
tion? 

MR. HUGHES: Oh, yes, it is defined here in the Act. 

THE COURT: Let’s suppose it is a corporation and it 
does the same thing. What difference does it make? 

MR. HUGHES: It doesn’t make any difference. If the 
corporation were a charitable corporation, it would be tax- 
exempt. 

THE COURT: If I go into the substance of this thing— 
and I am troubled about a jurisdictional question here very 
seriously—wouldn’t I have to determine here finally 
whether the contributions this organization makes to the 
D. C. meet the requirement of the statute as to a sub¬ 
stantial extent? 

MR. HUGHES: No, not unless you first determine that 
this is an association taxable— 

THE COURT: Well, suppose it doesn’t contribute a cent 
to the D. C. Suppose this association operates a store. It 
does—it operates this store. 

MR. HUGHES: It would not be exempt if it did not 
contribute a cent and if it were an association. 

THE COURT: Does not the question come down, then, to 
does it perform any charitable or literary or whatever you 
call it—I imagine it is charitable—purpose in the D. C. 
to any substantial extent? 

34 MR. HUGHES: You never come to that question, 
because this is not an association under the defini¬ 
tion of the District law. It is a trust. 

THE COURT: Well, suppose it is a trust? 


MR. HUGHES: Well, the Commissioner has not pro¬ 
ceeded to assess it as a trust. The laws governing the as¬ 
sessment of a trust are entirely different. 

THE COURT: What is the difference ? 

MR. HUGHES: In the first place, there is a difference 
in the rate of tax. The tax is imposed under different titles. 
There is a difference in the provisions for taxation. There 
are certain deductions allowed to trusts which are not al¬ 
lowed to taxable corporations. There is a big difference. 

THE COURT: Well, wouldn’t this come under the de¬ 
finition of “corporations and any Community Chest fund 
or foundation organized and operated exclusively for reli¬ 
gious, charitable_” and so forth? 

MR. HUGHES: If it came under that definition, the 
question would be whether it is exempt from taxes. If it 
were not exempt from tax, the question before this Court 
is the validity of the assessment. We have appealed taxing 
it as an association, which is defined by the District Act to 
be a corporation. 

THE COURT: I see your point. Your contention is 
that it be taxed as a trust. All right. 

Now, Mr. Wixon, I just got into that enlargement 
35 of your point. Now, what is your next point? 

MR. WIXON: Secondly, I take the position that 
it is immaterial whether this organization was taxed as a 
corporation or was not—or rather should not have been 
taxed as a corporation but should have been taxed under 
some other provision of the District of Columbia Income 
Franchise Tax Act of 1947. That is to say, if the organiza¬ 
tion is taxable, it may not escape taxation in the D. C. by a 
claim that the method of assessment should have been under 
another provision of the 1947 Act. 

Let me amplify that. It is the claim of this organization, 
first, that it is not taxable, and second, according to its peti¬ 
tions, that if it is taxable, it is not taxable as a corporation. 
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The position of the District of Columbia is that whether 
it be taxable as a corporation or as an unincorporated busi¬ 
ness in the District of Columbia, if it is taxable, it is not en¬ 
titled to escape taxation here on the ground that the taxes 
were levied against it under the corporate provisions of the 
Act of 1947 rather than under the unincorporated business 
provisions of 1947 or some other provision of law. 

Now, the proof to this point, as I follow it, is that this 
organization filed returns in the D. C. on forms which are 
prescribed by the Assessor of the D. C. It has paid a tax. 
If it has paid a tax as a corporation but should have paid a 
tax as an unincorporated business, let us say, then 
36 this Court should find or determine—if there has been 

any over-assessment of taxes against this organiz- 
tion on a corporate basis rather than on an unincorporated 
business tax basis—this Court should find the difference of 
the over-assessment, if any, and the Petitioner’s petition in 
this case would be entitled, of course, to receive back the 
amount over-paid under one basis of taxation as against 
that which it should have paid on another basis of taxation. 

' The Petitioner, at this point, has submitted evidence that 
it is a trust, according to its agreement. Secondly, it has 
submitted evidence of its returns filed with the District of 
Columbia. Thirdly, it has presented no evidence that it is 
not taxable as a corporation or that it is not taxable as an 
unincorporated business in the District of Columbia and it 
has not overcome the presumption of the validity of the 
actions of the Assessor of the District of Columbia in levy¬ 
ing of taxes. 

Now, further, Your Honor, even if it be assumed that this 
organization is not or should not have been taxed as a cor¬ 
poration, but if it be assumed further that it is liable to a 
tax in the District of Columbia, there are other provisions 
of this law besides that involving corporations and indivi¬ 
duals as such which would make this organization respon¬ 
sible, as I see it, for taxes. 
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The trust provisions of the Act of the District of Colum¬ 
bia Income Franchise Tax Act of 1947 provide for a 

37 tax on resident and non-resident trusts. That is im¬ 
properly stated. But it provides for a tax on trusts 

under certain circumstances. 

There is in evidence in this case a trust instrument. Your 
Honor will find when you look at it that the creator of the 
trust was a person living in the District of Columbia at the 
time of its creation. It comes under Title IX of the 1947 
Act. Consequently, Title IX, together with Title VIII, 
which is the section dealing with tax on unincorporated busi¬ 
ness, would, I think Your Honor will find, require this or¬ 
ganization to pay a tax either under one or the other or both 
of those sections, because they are not mutually exclusive. 
But in any event, the provisions of this Act which provide 
for the assessment of a corporation tax against trusts and 
associations under a definition which includes such organiza¬ 
tions if they are or should be taxable as corporations under 
the Federal law—that is to say, Article I, Section l(r) of 
the 1947 Act, is sufficient to satisfy the tax in this case, be¬ 
cause the wording is “That such organizations as should be 
taxable as corporations under Federal law shall be taxable 
as corporations under District law ’ ’ and the exact wording 
is “The word ‘corporation’ includes any trust, association, 
joint stock company or partnership which is classed or 
should be classed as a corporation for purposes of Federal 
income tax.” 

The argument here is that the Federal Tax Court decided 
this is not an organization which for Federal tax 

38 purposes should be taxed as a corporation. That 
decision is not final. It is not binding on this court 

and may well be appealed either by the United States or by 
the Petitioners here. Consequently, there is no final deci¬ 
sion of a court which, if we assume such a decision would 
be res ajudicata of the question as to whether or not this 
organization should be taxed as a corporation, is neverthe- 
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less under the present situation not a case which is res- 
ajudicata so far as the U. S. Government is concerned. 

• •••••••• 

39 THE COURT: Do you have the provision of law 
which carries trusts into the unincorporated business 

section? 

MR. WIXON: I have the entire law here, Your Honor. 
THE COURT: Can you put your finger on the provi¬ 
sion that says that a trust may be an unincorporated busi¬ 
ness? 

MR. WIXON: Yes, I can. Title IX of this 1947 Act 
provides for a tax upon certain types of estates and 

40 trusts. Now, according to the instrument in evidence 
here before Your Honor, that is, the one which creat¬ 
ed this trust, the creator at the time he created this trust 
was a Washingtonian. Consequently, this would be, under 
the provisions of Title IX, a resident trust. 4 4 The residence 
or citus of the fiduciary in this case—it is said in the Act— 
has no bearing upon the question of taxability.’’ 

THE COURT: Well, suppose it is a resident trust. 

MR. WIXON: All right. Then it may be liable for taxes 
under this Act, and if it is not, it is up to the Petitioner to 
show that it is not. And Your Honor has the authority, 
under the law, as I understand it, where there is a clear 
showing of taxability resulting in a case before Your Honor, 
where there is a claim of no taxability, to find that taxes are 
to be levied against them and determine the amount thereof. 

THE COURT: Well, now, but it says here that the taxes 
shall be the same as on residents—individuals. 

MR. WIXON: Beg pardon? 

THE COURT: The tax imposed is the one that shall 
apply to— 

MR. WIXON: Not under taxes on estates and trusts as 
such. Your Honor. It speaks of the creator of a trust, if you 
are speaking now of Title IX, sir. 


THE COURT: But where do you find that a trust may be 
engaged in an unincorporated business? 

41 MR. HUGHES: There is a provision in there that 
finds an unincorporated business was a trust, but the 

purpose of it was to catch non-resident trusts, because they 
were not taxed at all under the trust section. It was not 
intended to catch resident trusts. 

THE COURT: Where is that definition? 

MR. HUGHES: Title VIII, Section 1. 

MR. W 7 IX0N: Your Honor, may I interpose here—Mr. 
Hughes just made a statement that had no application to 
anything but trusts outside the District of Columbia. There 
is an apportionment factor provided here for that. This 
section catches both types of trusts—by its very language it 
is not distinguishable as to any particular trust. 

THE COURT: All right. 

MR. WIXON: Now, with respect to Title VHI of this 
Act, Your Honor asked me about the unincorporated busi¬ 
ness section. That provides that the words “unincorpor¬ 
ated business mean any trade or business conducted or en¬ 
gaged in by any individual, whether resident or non-resident, 
statutory or common-law trust, estate, partnership or 
limited or special partnership, society, association, executor, 
administrator, receiver, trustee, liquidator, conservator, 
committee, assignee or any other entity or fiduciary other 

than a trade or business conducted or engaged in-” 

THE COURT: All right. 

42 MR. WIXON: Now, this organization may not 
only be taxable as an unincorporated business, but 

it also may be taxable as a trust under the agreement which 
created it. The creator of this trust was a Washing¬ 
tonian at the time of his death and he comes squarely with¬ 
in the provisions of the trust section of this title, as I 
understand it. 

MR. HUGHES: Will the Court please excuse me a mo¬ 
ment. Continue arguing. 
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MR. WIXON: So that he would be taxable not only as an 
unincorporated business, for the purposes of Title VIII of 
the 1947 Act, but with respect of any income which might 
not be includible under Title VIII, this organization would 
in turn be subject to the provisions of Title IX of the 1947 
Act which provides for a tax on certain specified types of 
estates and trusts. 

Or putting it another way, Your Honor, if the unincor¬ 
porated business was entitled, let us assume—I make no 
statements of fact here, but I am making an assumption 
that I think is relevant. Let’s assume that this organiza¬ 
tion was entitled in the filing of an unincorporated business 
return to deduct certain of its income for the purposes of 
that particular return. It does not follow that such income 
would not be includible under Title IX of this 1947 Act for 
the purposes of the assessment of a tax against it as a trust 
under the provisions of that section. 

Now, this case is before Your Honor in its entirety and 
not merely in bits or parts. 

• • • • • • • • • 

43 THE COURT: I understand that point. 

• •••••••• 

MR. WIXON: I want to make this point—that it 
is not enough that this trust prove that it should not have 
been taxed as a corporation. It cannot escape taxes, and 
that is exactly what this trust is attempting to do in this 
case. 

THE COURT: Well, I will agree with you. If this is 
taxable under some other provision of law, I would have a 
right to so rule. But you have asked now this case 

44 be dismissed—a motion to dismiss at the conclusion of 
the Plaintiff’s case. I don’t think this is sufficient. 

As far as that point is concerned, I am going .to continue it 
along. And you can raise it in your arguments at the con¬ 
clusion of the case, in the brief or whatever way we do it. 
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MR. WIXON: Now, among the allegations of this com¬ 
plaint are these, found in Docket No. 1143, 5A and 5B; that 
Petitioner’s activities are the looking after its investments 
and distributing its income for the purpose as specified— 
that Petitioner has operated to a substantial extent within 
the District. 44 In the period six months ending June 30, 
1947, Petitioner distributed over $4,000 to organizations 
dispensing benefits within the District; also, a substantial 
part of Petitioner’s investment are located within the Dis¬ 
trict.” 

Petitioner has not shown what its purposes are except for 
the offering of a document which declares what it should do. 
It has not shown that it has operated to a substantial extent 
within the District or that it has made any distributions of 
money to organizations dispensing benefits within the Dis¬ 
trict, except upon a tax return filed by it, which is self- 
serving, because we don’t make the statement that it dis¬ 
tributed any money within the District—it makes the state¬ 
ment that it did. 

This proceeding before Your Honor is the time to estab¬ 
lish the facts which it claims in its Petitions. The same 
statements are made, I believe—possibly not in the 
45 identical language, but they are made in substance, 
in any event, in Docket No. 1335. 

It has not proved, for whatever purpose this allegation 
was made, that a substantial part of Petitioner’s invest¬ 
ments are within the District. 

THE COURT: All right. I get the point. 

MR. WIXON: It has not proved that it is not a trust 
which would be classed as a corporation for purposes of 
Federal income taxation. It has not proved, unless I have 
missed something here, that the Treasury Department has 
ruled that Petitioner is a trust, and Petitioner did file 
fiduciary returns for Federal tax purposes. I don’t know 
the significance of that, but it is an allegation made by the 
Petitioner, and if it is material, it is up to the Petitioner to 
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prove it. The same thing is set forth in substance in 
Docket No. 1143. 

THE COURT: All right. Are those all the points that 
you have? 

MR. WIXON: It has not been proved that the taxes in 
question here have been paid under protest. 

T HE COURT: All right, Mr. Hughes, what have you to 
say to that? 

MR. HUGHES: On what, Your Honor—on the whole 
thing? 

THE COURT: Yes. He raises two points. Let me tell 
you what he says, and shorten it. He says what difference 
does it make whether this is a corporation or a trust. 
46 Under the. statute here, it can be an unincorporated 
business, and if it is an unincorporated business, 
it is taxable exactly as a corporation. 

Now, what do you say to that ? 

MR. HUGHES: Well, it is not taxable exactly as a 
corporation if it is an unincorporated business. There is a 
difference in the exemption. 

THE COURT: You mean deductions. 

MR. HUGHES: Yes—deduction. 

THE COURT: There are some difference. 

MR. HUGHES: The answer is this, Your Honor. It is 
very simple to me. We have appealed to this Court from 
an assessment of a corporation tax by the Assessor. This 
Court has no authority to assess a tax. It only has auth¬ 
ority to review the assessment of the Assessor—to revise it 
or reduce it or increase it. But it is the assessment of the 
Assessor which is before the Court. And he is the only 
person authorized to make an assessment. 

Now, the jurisdiction of this Court with respect to assess¬ 
ments is the same virtually as the Tax Court with respect to 
Federal assessments. The language of the two statutes is 
about the same. And I argued a case in the Supreme Court 
of the United States, 296 US 300, where these were the facts. 
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The Commissioner assessed an assessment against the tax¬ 
payer as a transferee. 

The Court of Appeals for the Seventh Circuit held 

47 that the records shows that the taxpayer received 
the money as legatee—if he was not liable as trans¬ 
feree, he was clearly liable as legatee. The Supreme Court 
of the United States, in 296 US 300, reversed that case, and 
they held no one could assess a tax but the Commissioner of 
Internal Revenue, that he had not assessed this tax as a 
legatee, and neither the Tax Court nor the Court of Appeals 
could do it. Now, that is the case—if Your Honor will read 
that case. 

THE COURT: All right. Now, I understand your argu¬ 
ment. Now let me tell you what is troubling me, Mr. Hughes. 

This is a highly technical ground. I do not believe I have 
the jurisdiction in these two cases, for this reason. The 
law granting jurisdiction to the Board of Tax Appeals to 
entertain appeals requires that the tax be paid under 
protest, in writing, and that the appeal be filed within 90 
days from the date of assessment. That was the law until 
July 10. After July 10 you do not have to file any protest in 
writing. 

Now, this Court has held, and the Court of Appeals has 
supported it or affirmed it in several cases, what is required 
to give the Court jurisdiction is that the entire tax be paid 
under protest, in writing. 

• •••••••• 

48 I don’t believe, as I sit here, that I have jurisdic¬ 
tion, because you did not protest the entire tax. You 

made partial payments, and that is exactly what the Court 
of Appeals has ruled you could not do. 

Now, I would like to have some of your views on that. 
MR. HUGHES: Well, here is the letter in evidence as 
Petitioner’s Exhibit 11. “I inclose our check for $4,926.41 
in payment of the inclosed corporation franchise tax bill. 
This payment is hereby made under protest.” 
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• •••••••# 

49 THE COURT: Yes. I’m not closing my mind on 
that thing. I raise it at this time, and I want to give 

you the fullest opportunity to present it. 

MR. HUGHES: Do you think, Your Honor, that the 
word “penalty” means interest? 

THE COURT: Well, let me read this again so there will 
be no mistake. “... shall first pay such tax, together with 
penalties and interest due thereon, to the Collector of Taxes 
of the District of Columbia under protest in writing.’’ 

Before we conclude the case, we will find if there are any 
other letters. I am inclined to this—that if the District 
has any evidence to put on, let them put it on. Let’s get the 
record complete, and then go into the law. 

50 MR. HUGHES: Are there any other letters on 
that two dollar difference? 

MR. WIXON: No, I don’t think so. I will be glad to let 
you have these two, if you want to. But you should have the 
originals. 

THE COURT: I am inclined to agree with you, Mr. 
Hughes, on the point that you make that I may not reassess 
or assess a different tax than what is here, because I am 
limited to this provision. “The Board may affirm, cancel 
or reduce or increase such assessment.” 

MR. WIXON: May I say something here. This is an 
assessment for income and franchise taxes. Your Honor, 
the fact that we might have one organization subject to a 
slightly different tax in amount doesn’t mean that this isn’t 
an income and franchise tax assessment. 

THE COURT: Which points up, if I may be permitted to 
say, the wisdom of my letting all direct evidence come in and 
then discussing the law. 

MR. WIXON: Your Honor had indicated that you had 
some question about it. But it is still an income and fran¬ 
chise tax assessment, and the fact that it may be against an 
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organization rather than an individual doesn’t make it an 
income tax assessment converted, say, to a personal prop¬ 
erty tax assessment. It is still the same tax. 

THE COURT: You may be right. 

51 MR. WIXON: If that were not true, Your Honor, 
we would be in this inimical situation. I would like 

to point this out to you. We tax the Arthur Jordan Founda¬ 
tion. It says “Oh, no, Your Honor, we are not liable to tax 
because we are not liable to Federal tax. We have got a 
case pending in the Federal Court on this question, “and the 
Federal Court takes, say, five years to decide it, and then 
says “No, you are not taxable as a corporation.” Where 
does that leave the District of Columbia? We have as¬ 
sessed it as a corporation theoretically on the basis it is 
assessible as a corporation, because the Federal people 
have done it. In other words, we would then be met with 
the immediate argument “Sorry, you cannot make an as¬ 
sessment properly now because we have managed to delay it 
through the Federal Courts.” 

THE COURT: Now, have you any other letters you wish 
to give in evidence. I would welcome any evidence that 
would destroy this jurisdictional question and remove it 
from the case. And I am not going to preclude you—even 
after the conclusion of this hearing if you can find in your 
office or in the office of the District, you will be given ample 
opportunity to present it. 

MR. HUGHES: At this point I would like of record to 
withdraw Petitioner’s claim for the $7.35 for the fiscal 
year 1947 and to withdraw our claim for the discrepancy in 
the other Petition on the ground that we say we are 

52 not aggreived by that additional increase. 

MR. WIXON: Now, may I say something at this 
point, Your Honor. I object to the amendment of the plead¬ 
ings at this time after the case has been closed. But I also 
take this to be a concession that the taxes were properly 
levied against this organization, for the reason that if the 
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taxes in the prime were not properly levied, the interest 
could not be properly levied. 

• •••••••• 

THE COURT: Am I to understand that you want to 
reduce your claim by the amounts not included in the letters 
of protest? 

MR. HUGHES: Yes, sir. 

THE COURT: All right. 

• ••• ••••• 

53 MR. WIXON: Your Honor, the Petitioner has 
closed his case. 

THE COURT: I am going to overrule your objection 
to the amendment. And it is really a withdrawal or reduc¬ 
tion of the claim. I don’t think it makes any difference at 
all. 

Now, Mr. Wixon, I am going to take all these under con¬ 
sideration and decide them later. But have you any evi¬ 
dence that you wish to put on ? 

• •••••••• 

54 (Whereupon, at 12:00 o’clock noon a recess was 
taken until 1:30 o’clock p.m. of the same day.) 

55 AFTERNOON SESSION 

THE COURT: May we come to order, please. 
(Discussion off the record) 

MR. HUGHES: If the Court please, I am surprised at 
the point of jurisdiction which the Court has raised of its 
own motion, and justifiably so and properly so. I therefore 
move the Court for leave to reopen the case in order that I 
may offer or behalf of the Petitioner evidence to show that 
these additional sums were not and could not have been part 
of the assessment protested and paid, because they subse¬ 
quently accrued due to failure to pay said assessment within 
ten days after its receipt. 
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MR. WIXON: I am going to object, your Honor, at this 
time to any reopening of this case or to any further pro¬ 
ceedings in this case on the ground that so far as I know 
counsel involved in this case are not members of the Dis¬ 
trict of Columbia Bar, and there is no counsel in this case 
that is eligible to practice before this Court. 

MR. HUGHES: Well, if the Court please, I am a mem¬ 
ber of the Court of Appeals of the District of Columbia 
Bar, and I have been for thirty years a member of the Bar 
of the United States Supreme Court. 

• •••••••• 

58 MR. HUGHES: Will you grant me a recess so 
that we can bring someone in? 

THE COURT: I will grant a recess and let you asso¬ 
ciate somebody in the case. As long as they are in the case 
and responsible for it, I don’t care who takes charge of it 
if he is in the case. 

MR. HUGHES: All right. I will get somebody in here. 
I might be able to get somebody in this afternoon. 

• •••••••• 

67 THE COURT: We are going to take some testimony 
here, Mr. Sclawy here just on the assumption that we 

will proceed. There has been one motion filed by the District 
to dismiss for want of jurisdiction and another 

68 one, which was on the Court’s own motion. I have 
suggested that counsel reply to that in five days and 

the District may reply to that memorandum, but in the 
meantime we will take this testimony so that we won’t have 
to come back again. 

MR. SCLAWY: May I make a motion at this time to 
move the admission and association with me of Mr. John 
W. Hughes, of Chicago and also of Washington, D. C., a 
member of the Chicago, Illinois, Bar, the United States 
Court of Appeals of the District of Columbia. 

THE COURT: Your motion will be granted. 


20 


Now, does this affect Mr. John W. Hughes? 

MR. SCLAWY: Likewise with Mr. John W. Hughes ancl 
Mr. Harold Bernstein. 

THE COURT: The motion will be granted. 

All right, Mr. Hughes. 

MR. HUGHES: If the Court please, I am surprised at 
the jurisdictional point which the Court has raised on its 
own motion, and I would like to move to reopen the case at 
this time to offer in evidence a letter showing that this 
additional amendment about which the Court has raised 
the question was no part of the original assessment and 
could not possibly have been part of the original assess¬ 
ment, because it accrued later, being imposed for failure to 
pay the original assessment within ten days. 

THE COURT: What is your position? 

63 MR.WIXON: Well, I— ' 

THE COURT: Your motion is merely to reopen 
the hearing. I am going to grant it, because I don’t believe 
it is necessary to make a motion to do that, with the under¬ 
standing, of course, that if the Court had no jurisdiction 
the testimony will go out the window. 

Now, do you offer a paper in evidence? 

MR. HUGHES: Yes, your honor. I offer as Petitioner’s 
Exhibit No. 17 a letter to the Taxpayer from the District of 
Columbia, which speaks for itself, on the stationary of the 
District, dated July 25, 1952. 

THE COURT: What is your position? 

MR. WIXON: Is it the Court’s ruling in this case that 
all of this testimony which the Petitioners are now offer¬ 
ing or may offer will be offered subject to the ruling of the 
Court on the motions which have been made? 

THE COURT: Yes, with the understanding, of course, 
that if this evidence itself should show a point raised by 
the Court on its own motion, then of course, it would be con¬ 
sidered in relation to that point. 

• • • • • • • • • 


21 


71 MR. HUGHES: Mr. Carrier, will you take the 
stand please? Will you take a look at this and re¬ 
fresh your recollection? 

Whereupon— 

U CHARLIE V. CARRIER 

72 resumed the stand, having been previously duly 
sworn, was examined and testified as follows: 

THE COURT: You realize you are still under oath. 

DIRECT EXAMINATION 
By MR. Hughes: 

Q. I show you a carbon copy of a letter addressed to the 
Petitioner, for your attention, and ask you if you have 
any recollection of receiving the original of that letter, and 
subsequently paying the amounts stated therein? A. Yes, 
sir, I do. 

THE COURT: Where is the original? 

THE WITNESS: I presume that it is in the files of the 
Arthur Jordan Foundation. That is where it should be. It 
was received and put in the files back in 1949. 

• •••••••• 

73 MR. HUGHES: The petitioner now rests, your 
Honor. 

THE COURT: Now, Mr. Wixon. 

MR. WIXON: For the record, I would like to renew the 
motion if it is required of me at this time. 

THE COURT: It will be considered that you have re¬ 
newed it, and the Court is going to withhold the decision 
until the counsel for the Petitioner has an opportunity to 
reply to both points. 

MR. WIXON: Now, if we may, your Honor, inasmuch 
as the case has not, of course, been concluded as of this time, 
since it is still pending, if it should be determined by your 
Honor that the case shall continue, then I would like to have 
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the witnesses for the Petitioner return here when 

74 this case commences again. That is usual, I think, in 
these proceedings. 

MR. HUGHES: Can’t this case be concluded, your 
Honor, now, and then vour Honor can pass on these points 
and if he dismisses it for want of jurisdiction that ends it 
as far as this Court is concerned, but instead of dragging 
it out we ought to dispose of the case fully and take all 
questions under consideration. 

THE COURT: I think that would be all right. Mr. 
Wixon, why don’t you? 

MR. WIXON: What occurs, your Honor— 

THE COURT: How would you be hurt in your presen¬ 
tation of your case to put your evidence on now? • 

MR. WIXON: I wouldn’t be hurt, your Honor, if I under¬ 
stood that the case so far as the petitioner is concerned is 
finally closed, but I do not care to put on a case and then 
have another motion made here that the case should be re¬ 
opened. 

THE COURT: The case will not be reopened, Mr. Hughes. 
Do you understand that? 

MR, HUGHES: Yes. 

• •••••••• 

75 MR. WIXON: I would like to call Mr. Bernard 
Batty. 

THE COURT: Mr. Batty, will you take the stand, please. 
Whereupon— 


BERNARD BATTY 

resumed the stand, having been previously duly sworn, was 
examined and testified further as follows: 

THE COURT: Mr. Batty, you will consider yourself still 
under oath. 
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CROSS EXAMINATION 
By Mr. Wixon: 

Q. Mr. Batty, does the organization with which you are 
connected, the Arthur Jordan Foundation, own any prop¬ 
erty in the District of Columbia? A. Yes. 

• •••••••• 

76 THE COURT: Any property, just tell what it is. 
What property does your Foundation own in the Dis¬ 
trict of Columbia? 

THE WITNESS: Now or during that period? 

THE COURT: During the taxable years here involved, 
starting with January 1,1947. 

THE WITNESS: During the period when they operated 
this music stores directly from the Foundation, we owned 
the inventories of the building, we owned the Kitt Building, 
the Jordan Building, and a good deal of personal property, I 
suppose automobiles and things of that kind. 

• •••••••• 

77 . THE COURT: Did I understand the witness ’ tes¬ 
timony that from January 1, 1947, which begins the 

taxable period here involved, the Petitioner here operated 
the business in the Homer Kitt Store and the Jordan Piano 
Store ? 

THE WITNESS: That is right. 

THE COURT: And paid the salaries and so forth? 
THE WITNESS: That is right. 

THE COURT: They didn’t do it as a stockholder, but 
did it directly? 

THE WITNESS: They did it directly. 

MR. WIXON: I am sorry, your Honor, but I just don’t 
know the addresses on those buildings. 

THE COURT: Well, the Jordan Piano Store is at 13th 
and G and Homer Kitt is somewhere near the Olmstead 
Grill. 
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THE WITNESS: 1330 G Street. 

By Mr. Wixon: 

Q. Now, which building is that? A. Kitt. 

78 Q. Where is Jordan Piano Company? A. 13th and 
G, on the corner. 

Q. Now, what kind of businesses were those, sir—that is 
the Kitt Music Store and Jordan Piano Company? A. 
Music merchandising. 

Q. And did the Foundation deal in music merchandise 
during the years in question at those two locations? A. 
Yes, that is right. 

Q. Did you sell the merchandise or attempt to sell the 
merchandise for a profit? A. Certainly. 

MR. HUGHES: Can we stipulate the facts found in Peti¬ 
tioner’s petition to the Tax Court’s decision. 

MR. WIXON: That is only 1948, sir. 

MR. HUGHES: The same condition prevailed in other 
years. 

MR. WIXON: Maybe I might state a stipulation which 
might assist, that during the years 1947,1948,1949 and 1950, 
the Arthur Jordan Foundation operated for profit in the 
District of Columbia, Kitt Music Store and Arthur Jordan 
Piano Company; that during each of those years each of 
those stores sold merchandise for a profit, and did in fact 
make a profit thereon. 

MR. HUGHES: I will stipulate that that is a fact, but I 
will object to its materiality in determining whether this is 
or is not an association, which is the only issue before the 
Court. 

79 THE COURT: Your objection will be entered in 
the record, and a stipulation will be accepted. Your 

objection will be overruled, Mr. Hughes. 

By Mr. Wixon: 

Q. Now, Mr. Batty, the type of business conducted in 
these two stores was no different, was it, sir, than the type 
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of business which would be conducted in any music store or 
piano store selling the type of merchandise that you sold or 
the Foundation sold during the years here in question? A. 
Oh, I think generally speaking that would be true. There 
may be some specific differences in their operations, but 
generally speaking I think they were typical of the music 
merchandising store. 

Q. Now, did the Foundation own any property outside of 
the District of Columbia from which it derived any reven¬ 
ues? A. Yes. 

Q. And where was that property located, sir? A. Well, 
we derived income from investments, stocks and bonds, and 
there was real estate in Chicago, an apartment building. 

THE COURT: When you talk about investments, you 
mean investments in real estate and stocks and bonds and 
things of that nature. They did have a music store here in 
the District of Columbia? 

THE WITNESS: That is right, and they were 
80 part of our original trust fund, I might add. 


MR. WIXON: I would like to call the other gentlemen, 
Mr. Carrier. 

Whereupon, 

CHARLIE V. CARRIER 

resumed the stand, having been previously duly sworn, was 
examined and testified as follows: 

CROSS EXAMINATION 
By Mr. Wixon: 


MR. WIXON: I now offer in evidence as Re-Exhibit No. 
1 the letter signed by Mr. Carrier, 1950, and just identified 
by him. 
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MR. HUGHES: May I ask for what purpose and on 
which issues? 

MR. WIXON: The purpose of the letter is so that his 
Honor will have before him such evidence as he may require 
in order to determine whether or not any assessment of 
taxes in this case should be increased, decreased or can¬ 
celled. The District of Columbia has a right to present such 
evidence, and I am presenting it for that purpose. 

THE COURT: Have you any objections? 

MR. HUGHES: For that purpose, no. 

THE COURT? It may be received in evidence, and, of 
course, it may be used for any purpose that is legitimate. 

MR. WIXON: If your Honor hasn’t read the letter, I 
hand it to you. 

82 THE COURT: If it is admissible for one purpose, 
it is admissible for all. 

MR. HUGHES: Well, if I may I would like to object on 
the grounds that it bears on no issue in this case, the only 
two issues in this case being whether the assessment as a 
corporation is a correct assessment. 

THE COURT: I will overrule the objection and receive 
it in evidence as Respondent’s Exhibit A. 

(The above mentioned document was received 
in evidence as Respondent’s Exhibit A.) 

MR. WIXON: I think that is all. 

Again, your Honor, for the record I renew the motions 
I have made. I keep thinking of the necessity for it. 

THE COURT: They will not be disposed of at this time. 

MR. WIXON: I am just making the motion so as to pre¬ 
serve them. 

THE COURT: Have you any further testimony? 

MR. WIXON: No, sir, that will be the District’s case. 

THE COURT: Very well. There we have it, gentleman. 

MR. HUGHES: Does your Honor care to have just a 
brief statement of Petitioner’s argument? 
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THE COURT: It may be well, Mr. Hughes. Sometimes 
it is very helpful, but I don’t want to forget the observation 
that I made a few minutes ago about a memorandum or 
some help on the two issues as to jurisdiction. 

83 MR. HUGHES: We have appealed, your Honor, 
from the assessment taxing the Petitioner as a corpora¬ 
tion. It is stated in the notice of assessment,“Your associa¬ 
tion is taxable as a corporation.” That is the only assess¬ 
ment which has been made against us. It is an assessment 
which has been appealed to this Court. 

The statute says this Court may have the right to in¬ 
crease, decrease or set aside such assessment, meaning the 
assessment made by the assessor. The code of the District 
reads as follows: “The word corporation includes any 
trust, association, joint stock company or partnership which 
is classed or should be classed as a corporation for purposes 
of Federal income taxation.” 

Now, who determines whether an association is classified 
as a corporation for the purposes of Federal income taxa¬ 
tion? Obviously, the Federal Government. The Court will 
take judicial notice— 

THE COURT: Well, the Federal Government held it 
was taxable. 

MR. HUGHES: It held it not an association. 

THE COURT: The Federal Government held it was an 
association, and the Tax Court held it wasn’t. Who does 
classify? 

MR. HUGHES: The tax Court by law is vested with the 
authority to decide. 

THE COURT: You said the Federal Government. 

84 MR. HUGHES: Well, the Tax Court is the ap¬ 
pealing authority in the Federal Government. 

THE COURT: That is different. 

MR. HUGHES: Now, the Tax Court, for purposes of 
Federal taxation—those are the words of the statute, and it 
doesn’t say the Government. As you know, the Tax Court 
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is the authority subject to reversal by the Court of Appeals. 
Now, the Tax Court has decided this trust is not an associa¬ 
tion classifiable as a corporation. It seems to me that ends 
the case, and that these assessments are therefore invalid. 

The decision of any court constitutes the law unless and 
until reversed. 

Now, there is another point which I think is immaterial, 
but which I will mention for this reason: If the statute did 
not so read, and if your Honor should consider the question, 
de novo, these Federal decisions are made on the basis 
of decisions of the United States Supreme Court defining an 
association. They say that an association is like a corpora¬ 
tion where the beneficiaries are associated for profit. They 
are simply in receipt of what the Foundation may elect to 
give them, so they can’t be an association. Therefore the 
assessment is wrong and it falls. 

Whether the Assessor of the District will make some other 
assessment against it, we do not know. We will cross that 
bridge when we get to it. The duty of assessing a 
85 tax is imposed by the statute on him and him alone, 
and this assessment being shown to be invalid must 
be quashed. 

Now, as to the question of jurisdiction, which you have 
raised. 

THE COURT: What answer have you got to the obser¬ 
vation by counsel for the Respondent that this is a franchise 
tax imposed on the District of Columbia income and fran¬ 
chise tax Act of 1947 for the purpose of engaging in 
business in the District of Columbia, and that the same tax 
is imposed upon corporations as on all unincorporated busi¬ 
nesses, and if this is held to be an incorporated business, 
isn’t it the same tax in both instances? 

MR. HUGHES: Just as the income tax uses the same 
income tax. Federal, under which other income is imposed, 
but the Courts hold that where you appeal from a defi¬ 
ciency letter you appeal from that alone. You don’t appeal 
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from the full provisions of the Revenue Code, and you don’t 
have to consider any other provision, but that which is ap¬ 
pealed from. That is a case in the Supreme Court of the 
United States. 

THE COURT: Now, that is a different tax, the one you 
mentioned this morning. I am talking about the observa¬ 
tion made by Respondent, and you didn’t hear me, where he 
points out the tax imposed on unincorporated businesses or 
corporations is the identical tax as the tax imposed under 
Title X for the privilege of engaging in business in 
86 the District of Columbia. He says now that it is 
not the same. In the case that you cited in the Su¬ 
preme Court, it is the same tax, and whether you impose it 
under Section IV or Section X, or what-have-you, it is the 
same tax. Now, what answer do you make to that observa¬ 
tion? I would like to understand your point if it is a differ¬ 
ent tax. 

MR. HUGHES: The tax isn’t the same amount if it is a 
nonincorporated association. 

THE COURT: We are not talking about the amount, 
because it certainly must be conceded that the Tax Court 
can reduce or increase the amount of taxes, but the point 
he makes is that it is the same, and that he takes the posi¬ 
tion—now I am not saying that it is valid—what difference 
does it make whether you call it an unincorporated business 
or whether you call it a trust. 

MR. HUGHES: It makes no difference in the amount 
you have to pay. 

THE COURT: Well, that may be true, but he says it is 
the same tax. 

MR. HUGHES: If it is a non-incorporated business, I 
don’t think it is taxable at all. 

THE COURT: You don’t? 

MR. HUGHES: No, I think this is a trust taxable as a 
resident trust, if it is taxable. I don’t say it is the same 
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tax. I think it is imposed under different titles of the 
87 statute, and as far as saying income tax, now, I don’t 
want to. 

THE COURT: This is not an income tax. 

MR. HUGHES: Franchise. 

THE COURT: For the purpose of engaging in business. 

• ••••#••• 

92 THE COURT: That is all. 

(Whereupon, at 3:15 o’clock p.m. the hearing in 
the above-entitled matter was concluded.) 
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No. 12,253 


Arthur Jordan Foundation, 
Petitioner , 

v. 

District of Columbia, 
Respondent. 


On Petition For Review Of A Decision Of The 
District of Columbia Tax Court 


REPLY BRIEF FOR PETITIONER. 


On page 4 of its brief, the District quotes the Act of 
1937 (amended July 10, 1952 to strike out necessity for 
protest). The taxes involved in this case were imposed 
by the District of Columbia Income and Franchise Tax Act 
of 1947 (61 Stat. 328 ch. 258 cited on page 5 of respond¬ 
ent’s brief) discussed in District of Columbia v. Pichford, 
86 App. D.C. 17. 
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Title XV of that Act provided for appeal to the Tax 
Court. It is quoted at page 10 of our main brief but is 
not quoted by respondent. (Sec. 47-1593 D.C. Code.) 

It reads in the material part: 

“Any person aggrieved by any assessment of a de¬ 
ficiency in tax determined and assessed by the Assessor 
under the provisions of Title XII section 5 of this 
article” (Italics ours). 

Section 5 of Title XII (Code sec. 1586-d) prescribes in¬ 
dispensable conditions precedent to the assessment of a 
deficiency. It reads: 

“If a deficiency in tax is determined by the Assessor, 
the taxpayer shall be notified thereof and given a 
period of not less than thirty days, after such notice 
is sent by registered mail, in which to file a protest 
and show cause or reason why the deficiency should 
not be paid.” (Italics ours) 

The facts found here show that on May 5, 1948 the As¬ 
sessor notified petitioner in writing of his determination 
that “the Foundation is taxable as a corporation within 
the meaning of the Act” (Pet. App. 30 to 32). Pursuant 
to this ruling petitioner, from May 25, 1948 to June 12, 
1950 for the years 1947 to 1950, filed corporation franchise 
tax returns with the Assessor. (Findings 7 to 10, Pet. App. 
29, 30.) 

Title XII section 1 of the Act provides: (Code 47-1586) 

“Sec. 1 Duties of Assessor.—The Assessor is hereby 
required to administer the provisions of this Article. 
As soon as practicable after the return is filed, the 
Assessor shall examine it and shall determine the cor¬ 
rect amount of tax.” 

Acting under this Article the Assessor examined the first 
return filed and duly notified petitioner, as required by the 
provisions of section 5, Title XII above quoted, of the de- 
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termination of a deficiency for 1947 levied by Title VII on 
the net income of corporations. (Pet. App. 32 to 33.) He, 
thereafter, assessed this tax, mailed petitioner notice and 
demand for payment and petitioner paid the amount shown 
in this notice under protest in writing on January 7, 1949 
(Pet. App. 34). 

The Assessor thereafter examined the returns filed by 
petitioner for subsequent years 1948, 1949 and 1950 and 
pursuant to section 5 of Title XII above quoted notified it 
of his determination of a deficiency on February 20, 1952 
and petitioner on March 5, 1952 filed protest but the de¬ 
ficiencies in the exact amount shown in the letter were as¬ 
sessed on July 11, 1952, a notice and demand for payment 
was received, the amount shown thereon ($43,487.20) was 
paid under written protest on July 25, 1952 (Pet. App. 34 
to 38) and appeal to the Tax Court therefrom duly filed 
alleging that the taxes in controversy were corporation 
income and franchise taxes and alleging three assignments 
of error, viz. (1) in failing to hold petitioner tax exempt, 
(2) in holding petitioner was subject to the corporation 
franchise tax, and (3) in failing to hold petitioner was 
entitled to the deductions allowed a trust by section 5(c), 
Title IX of the Act. (Pet. App. 66, 67.) Realizing the Tax 
Court had no jurisdiction over the last assignment of error 
petitioner at the trial moved to strike it and this motion 
was allowed. (Respondent’s App. 1) 

Rule 9 of the Tax Court, quoted on page 18 of respond¬ 
ent’s brief, stated the allegations of the petition would be 
considered denied and no answer required “except when 
the District shall rely upon new and affirmative matter of 
defense ... an answer shall be filed clearly and concisely 
stating such new and affirmative matter.” 

No answer was filed at any time. 
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At the trial before the Tax Court respondent’s counsel 
argued if petitioner was not taxable as a corporation it 
was taxable either as a resident trust or as an unincorpo¬ 
rated association (Respondent’s Appendix p. 11, and pages 
8 and 9) while petitioner’s counsel insisted the only issue 
before the court was whether it was taxable as a corpora¬ 
tion. (Respondent’s Appendix pages 3, bottom of page 6, 
pages 14, 24, 26 and 28) and that the Tax Court had no 
jurisdiction to assess it otherwise (Res. App. 14). He said 
whether the Assessor would assess another tax he did not 
know. (Res. App. 20) 

At one point the court below stated “I am inclined to 
agree with you, Mr. Hughes, on the point that you make 
that I may not reassess or assess a different tax than what 
is here because I am limited to this provision, ‘The Board 
may affirm, cancel or reduce or increase such assessment’ ” 
(Res. App. p. 16) but at any other place stated “if this is 
taxable under some other provision of law I would have a 
right to so rule” (Res. App. p. 12). 

Article 1 of the Income and Franchise Tax Act of 1947 
as this court said in the quotation at page 7 of our main 
brief, is divided into sixteen separate and distinct titles. 
Title VI levies an income tax on residents and non-resi¬ 
dents. Title VH (Respondent’s Brief pages 5, 6) levies 
a franchise tax on corporations. Title VHI levies a fran¬ 
chise tax on unincorporated businesses (Respondent’s Brief 
p. 6) and Title IX levies an income tax on resident estates 
and trusts and defines a trust to be a resident trust if its 
creator was domiciled within the District at the time the 
trust was created. 

In the quotation from its opinion, set forth on pages 8 
and 9 of our main brief, this court pointed out each Title 
imposes a separate tax. We ask the court to read it at 



this point and also to read Title Vil and Title Viil on 
page 12 of respondent’s brief. 

In the case at bar the tax assessed, paid under protest 
and appealed was imposed only by Title VII, being the 
only Title imposing a tax on corporations. No tax was 
assessed against petitioner by the Assessor under Title 
VIII because he held it was taxable as a corporation and 
if so it would not be taxable under Title VIII. 

Title VII is headed: 

“Title VII—Tax On Corporations.” 

Title VIII is headed: 

“Title VIII—Tax on Unincorporated Businesses.” 

As this court has pointed out in the quotation at the top 
of page 9 of our main brief, Title VIII specifically levies 
the tax “upon the taxable income of every unincorporated 
business and does not levy any other tax.” It does not 
levy a tax on corporations. 

No tax so levied by Title VIII was assessed against peti¬ 
tioner by the Assessor but only a tax levied by Title VII 
which specifically levies the tax “upon the taxable income 
of every corporation” and does not levy any other tax. 

The Tax Court held petitioner was not taxable under 
Title VII as “determined and assessed by the Assessor” 
and cancelled the Title VII assessment but only found 
part of such tax had been overpaid because it went on to 
determine petitioner was taxable under Title VIII which 
the Assessor never determined and might never have de¬ 
termined and therefore the Tax Court itself in effect as¬ 
sessed a Title VIII tax against petitioner ab initio. 

These facts are decisive: 

(1) Respondent’s brief does not and cannot deny the 
Assessor determined “that petitioner was to be taxed as a 
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corporation.” (Opinion of Tax Court, Pet. App. p. 50— 
Pet. App. pages 31, 33) and after notifying petitioner by 
registered mail of such determination (and only of such 
determination) and giving it opportunity to file protest 
(Pet. App. 37) as provided by Title XII, section 5 of the 
applicable act, assessed against it corporation franchise 
tax imposed by section 2 of Title VII (the only section 
taxing corporations) of the District of Columbia Income 
and Franchise Tax Act of 1947, as amended (quoted on 
page 12 of respondent’s brief) and that petitioner paid this 
assessment under written protest and thereafter duly ap¬ 
pealed from “such assessment” to the Tax Court and not 
from any other assessment. 

(2) Respondent does not and cannot deny that the words 
of the statute allow an appeal from a deficiency “deter¬ 
mined and assessed by the Assessor” and only give the Tax 
Court jurisdiction to “affirm, cancel, reduce or increase 
svch assessment,” (Italics ours) meaning the assessment 
made by the Assessor which he can only make after com¬ 
pliance with section 5 of Title XII, and the one paid under 
protest and appealed from. 

(3) That the Tax Court was compelled to hold and did 
hold that the assessment of any tax imposed by section 2 of 
Title VII (being the identical and only tax assessed, paid 
under protest and appealed from) was unauthorized and 
therefor cancelled it. No appeal was taken by respondent 
from this conclusion that the tax assessed and paid under 
Title VII was not imposed upon petitioner by Title VII 
and that Title VII imposed no tax upon petitioner, as er¬ 
roneously determined and assessed by the Assessor. 

(4) Respondent does not and cannot deny that the Tax 
Court then proceeded to hold (although the pleadings raised 
no such issue) that a tax was levied and imposed by and 


should have been (although it was not) assessed against 
petitioner under Title VIII, section 3 of the District 
Franchise Tax Act (quoted on page 12 of respondent’s 
brief) and substituted such Title VIII tax for the Title 
VII tax assessed, protested and appealed from and can¬ 
celled bv its decision. 

Two questions are thus presented—first, whether the 
Tax Court has statutory power to substitute ab initio a 
tax imposed only by a specific provision of Title VTII and 
never assessed for a tax imposed only by a specific provi¬ 
sion of Title VII (being the specific tax assessed, paid, 
protested and appealed from) and assuming but not con¬ 
ceding it does have such jurisdiction is not such a claim by 
the District “a new and affirmative matter of defense” 
which the District must plead and prove under Rule 9 of 
the Tax Court quoted at page 18 of respondent’s brief? 
Also under rules of due process? 

Apropos of the first contention, it should not be over¬ 
looked that the tax and interest paid on January 7, 1949 
required a protest in writing to give the Tax Court juris¬ 
diction. Industrial Bank v. District of Columbia -, 88 U.S. 
App. D.C. 233. Rynex v. D.C., 72 U.S. App. D.C. 386, 114 
F. 2d 842. 

This protest necessarily was and could be only as to the 
Title VII tax, the only tax assessed and paid and not to any 
Title VIII tax and necessarily the appeal was and could 
only be as to the Title VII tax, the requirement of protest 
being jurisdictional. 

Respondent argues that the tax on corporations imposed 
by Title VII and the tax imposed on unincorporated busi¬ 
nesses by Title VIII are not separate and different taxes 
because they are ‘‘of the same nature”, i. e. they are 
franchise taxes. It is further argued that section 1 of Title 
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X completely nullifies petitioner’s argument that these 
taxes are separate and different. 

This argument ignores the fact that it is section 2, Title 
VII which imposes the tax on corporations and section 3, 
Title VIII which imposes the tax on unincorporated busi¬ 
nesses and not Title X. 

Section 1, Title X does not impose a tax but merely sets 
out the purpose of the Act. Furthermore, respondent ad¬ 
mits (br. p. 14) that the income taxes imposed by Titles VI 
and IX of the Act are separate and different taxes than the 
franchise taxes imposed by Titles VII and VIIL This be¬ 
ing true, the very structure of the statute leads to the con¬ 
clusion that each of these separate Titles imposes a 
separate and different tax. This court recognizes this in 
the quotation at p. 7 of our main brief. (Cor¬ 
rected at p. 2S hereof). If Congress meant to im¬ 
pose the same franchise tax on both corporations and 
unincorporated businesses it could have imposed the tax by 
the same section and the same Title of the Act. The “so 
easy to say” rule applies. Beck’s Estate, 129 F. 2d at p. 
986. In fact, Congress did this very thing when in Title 
XIV of the Act it required every corporation and unin¬ 
corporated business engaging in or carrying on a trade 
or business within the District to obtain a license. That 
it did not do so elsewhere can only mean that it meant to 
impose separate and different taxes by each of the Titles 
for this interpretation had been put upon the Federal 
Revenue Act of 1934 by the United States Supreme Court 
in 1944 in Commissioner v. Lane-Wells Co., 321 U.S. 219 
and by the Board of Tax Appeals long before the Supreme 
Court. The Act under consideration in this case was 
enacted in 1947. 

The attempt of respondent at the bottom of page 14 and 
on page 15 of his brief to distinguish this Supreme Court 
decision, relied on at page 8 of our main brief, on the 
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ground that “two distinct and separate taxes” were in¬ 
volved flies in the face of the incontrovertible fact that in 
the Supreme Court case both were unquestionably income 
taxes levied under the power granted by the Sixteenth 
Amendment. So it no more avails respondent to say here 
that both taxes are franchise taxes than it availed tax¬ 
payer to tell the Supreme Court in that case that Con¬ 
gress expressly entitled both taxes income taxes. The opin¬ 
ion of the Supreme Court points out, in the extract quoted 
on page 15 of respondent’s brief, the new tax was included 
in a separate Title denominated “Additional Income 
Taxes.” The Supreme Court in the quotation italicized by 
respondent says “It seems clear that this section created 
a new tax separate from that on income of ordinary cor¬ 
porations.” Here Title VIII creates a new tax separate 
from that on income of corporations which are not taxed 
by Title VIII. Also unincorporated businesses are not 
taxed by Title VII. 

In the Lav-e-WeUs case both were income taxes and in the 
case at bar both are franchise taxes but here the tax as¬ 
sessed, paid, appealed from and cancelled by the Tax 
Court’s decision was imposed only by Title VII. That Title 
VII imposes no tax on unincorporated associations must be 
conceded. Without Title VIII such associations would not 
be taxed. Without Title VII corporations would not be 
taxed. The Tax Court imposed ab initio a tax under Title 
VIII. 

Here the parties are agreed the Tax Court jurisdiction 
depended wholly on the statute quoted at page 10 of peti¬ 
tioner’s main brief. (Title XV, section 1 of Article 1 of the 
1947 Act is now section 1593 of the D. C. Code.) 

This statute bases jurisdiction upon its words “any per¬ 
son aggrieved by any assessment of a deficiency in tax 
determined and assessed by the Assessor.” It is there- 
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fore the assessment made “by the Assessor” which is ex¬ 
pressly made the basis of an appeal, and here 
that was only an assessment of a tax levied by 
Title VII and not an assessment of a tax im¬ 
posed by Title VIII which never was assessed and 
which the Assessor might never have assessed. The juris¬ 
diction is therefore by statutory words limited only to the 
assessment made, paid, protested and appealed from. 
When that assessment is cancelled, the Tax Court should 
find it has been overpaid. It has nothing to do with its 
refund. The court is separate and apart from the assess¬ 
ing authority. This court in Trustees of St. Paul Methodist 
Episcopal Church v. District of Columbia, 93 U. S. App. 

D.C., 212 F. 2d 245 at page 248 restated the rule that 

an assessment can be made only by an official authorized 
to make it and “a tax to be valid depends upon a par¬ 
ticular statute creating liability and upon proper pro¬ 
cedural steps being taken by the taocing authorities .” (Ital¬ 
ics ours) 

In other words, assuming but not conceding Title VTII 
levied a tax upon petitioner, the statute required a tax 
under Title VIII to be assessed against petitioner in the 
manner therein provided, and “such” tax thus assessed to 
be protested and paid before an appeal could be taken 
which would give the Tax Court jurisdiction. Although 
this statute prescribing the procedural steps was not com¬ 
plied with, the Tax Court itself in effect assessed a Title 
VIII tax against petitioner in face of the statute expressly 
declaring it is no part of the assessing authority and with¬ 
out complying with the mandatory statutory conditions 
precedent to assessment requiring notice, protest and 
hearing. 
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In Trustees of St. Paul Methodist Episcopal Church v. 

District of Columbus, 93 U.S. App. D.C., 212 F. 2d at 

p. 248, this court said: 

“The result is the determination of taxability (the 
first step in the assessment) was made by the Commis¬ 
sioners instead of by the Board of Assistant Asses¬ 
sors, which alone was authorized to make it.” 

Here the result is the determination petitioner was as¬ 
sessable under Title VIII vras made by the Tax Court in¬ 
stead of the Assessor. If the Assessor had thought peti¬ 
tioner was not assessable under Title VII he might have 
concluded petitioner was not taxable under Title VTII 
but was taxable as a resident trust under Title IX and that 
the deductions allowed by that Title left no net income 
to assess. In short, he might never have assessed peti¬ 
tioner under Title VIII the tax imposed thereby. 

In Lever Brothers Co. v. District of Columbia, 89 U. S. 
App. D.C. 102, 204 F. 2d 39, it appears at page 44, the Dis¬ 
trict argued the Tax Court had no authority to prescribe 
and use a different formula than the assessor but, how T - 
ever, that may be it certainly has no authority to impose 
a tax levied by a section of the Code which the Assessor 
never held levied one and under which he levied and as¬ 
sessed no tax. 

Title XII, section 5 of the Income and Franchise Tax 
Act provides: (D.C. Code 47-1586-d) 

“If a deficiency in tax is determined by the Asses¬ 
sor, the taxpayer shall be notified thereof and given 
a period of not less than thirty days, after such notice 
is sent by registered mail to file a protest and show 
cause or reason why the deficiency should not be paid. 
Opportunity for hearing shall be granted by the As¬ 
sessor, and a final decision shall be made thereon as 
quickly as practicable.” 
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This mandatory condition precedent to an assessment 
is for taxpayer’s benefit and it is avoided and nullified if 
the Tax Court can originally assess a tax the Assessor 
never proposed to assess. 

Here the Assessor complied with this section only as to 
a Title VII tax (Pet. App. pgs. 32, 33) and petitioner 
necessarily protested only a Title VII tax. The protest 
necessarily was only that petitioner was not taxable as a 
corporation and hence not taxable under Title VII. 

No notice of a deficiency in a tax imposed by Title VIII 
was ever mailed to a petitioner by registered mail or other¬ 
wise and the Assessor never proposed to tax petitioner 
thereunder or asked it to protest such action. 

It has been held that failure to comply with a provision 
of the Federal Revenue Act requiring notice of a deficiency 
by registered mail renders an assessment illegal and au¬ 
thorizes its recovery. Heinemann Chemical Co. v. Heiner, 
92 F. 2d 344 (C.C.A. 3rd). Here not only did the As¬ 
sessor fail to send any notice by registered mail or even 
ordinary mail of a proposal to assess a tax levied by Title 
VIII but he never even determined this Title levied any 
tax upon petitioner. The Tax Court did that ab initio 
and it is submitted^without statutory authority. An an¬ 
swer to the claim wi did not assess a Title VIII tax is the 
Rule 30 computation. 

The Rule 30 computation, which respondent filed, ap¬ 
pears at pages 57 to 59 of petitioner’s appendix and we 
ask your honor to turn to it now. The statement headed 
“Recapitulation” states “Corporation Franchise Tax 
paid by Arthur Jordan Foundation.” It then states— 
“Deduct: Unincorporated Business Franchise Taxes As¬ 
sessable Against Arthur Jordan Foundation.” (Italics 
ours) It then proceeds to deduct 6% interest on this Title 


13 


VIII tax although until it was then illegally assessed by 
the Tax Court it had never been assessed by anyone. 

Nothing more is needed to conclusively demonstrate 
that although the taxes imposed by Titles VII and VIII 
are both franchise taxes each Title imposes a separate 
and distinct franchise tax and upon the same income the 
amounts of tax imposed by the two Titles are different. 

Both the Federal normal income and excess profits 
taxes are taxes levied upon income under the 16th Amend¬ 
ment but as said in Emeloid Co., 14 TC 1295, at p. 1298: 

“Since the income tax and the excess profits tax 
are separately imposed a determination of a deficiency 
in the latter will not give this court jurisdiction of an 
overassessment in the former/’ 

Here the Assessor might have assessed petitioner a tax 
under Title VII and a tax under Title VIII (in such case 
different amounts would have been assessed) but did not 
assess one under Title VIII. If he had and petitioner paid 
both taxes but only appealed the Title VII assessment and 
not the one under Title VIII such appeal of the Title VII 
assessment would have given the Tax Court no jurisdic¬ 
tion of the Title VIII assessment. F. M. Archer, 47 BTA 
228. Also as to the assessment paid before July 10, 1952 if 
taxes had been assessed under both Title VII and Title VIII 
and taxpayer had paid and then appealed from both as¬ 
sessments but paid the Title VII assessment under protest 
and failed to pay the Title VTII assessment under writ¬ 
ten protest there would have been no jurisdiction of the 
appeal from the Title VIII assessment but there would 
have been of the appeal from the Title VII assessment and 
it would not confer jurisdiction of any Title VTII tax be¬ 
cause protest was jurisdictional. 

The quotation on page 21 of respondent’s brief from a 
decision of this Court—“In the District of Oolum- 
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bia, however, the Board of Tax Appeals is made, by stat¬ 
ute, a constituent member of the assessing authority” be¬ 
fore this case was tried had been repealed by the statute 
quoted on page 17 of respondent’s brief which expressly 
declares the Tax Court is “separate and apart from such 
assessing and taxing authority.” 

The jurisdiction of the U. S. Tax Court is by statute 
based upon a “deficiency” (except as to section 722 ap¬ 
peals wherein the tax must first be paid) while that of the 
District Tax Court is based upon “any assessment of a 
deficiency”. As shown in our main brief both the U. S. 
Supreme Court and the United States Tax Court have 
held taxes imposed by different Titles are separate for 
jurisdictional purposes. It is otherwise when they are im¬ 
posed by the same Title. Union Telephone Co., 41 BTA 
152. Since the District corporation franchise tax and 
the franchise tax on unincorporated businesses are im¬ 
posed by separate and different Titles so much so that a 
tax on unincorporated businesses would not exist without 
Title VIII it is submitted the same reasoning applies and 
they are likewise separate for purposes of the jurisdiction 
of the District Tax Court and jurisdiction of an appeal 
from a tax under Title VII does not extend to allowing 
that court to assess a tax under Title VIII. 

At the bottom of page 30 and top of page 31 of its brief, 
respondent says the United States Board of Tax Appeals 
“considered and decided adversely to the Guitar Trust 
(34 BTA 857) a contention identical to that of the Arthur 
Jordan Foundation.” 

Respondent is under a misapprehension. In the case at 
bar the taxes involved are imposed by two different Titles 
of the Income and Franchise Tax Act whereas in the 
Guitar Trust case the taxes were imposed by the same 
Title—being Title I, Sub-title B of the Federal Revenue 


Act. The Guitar Trust case was decided in 1936 and the 
Supreme Court decided the Ixrne Wells case in 1943 but 
no question of jurisdiction w T as raised in the Guitar Trust 
case, perhaps because there, unlike the case at bar, the 
same Title imposed both taxes. (Eventually, in the decision 
reported in Prentice Hall 1942 Tax Court Memo Opinions, 
at page 42,688, Guitar Trust was held not subject to tax.) 

The argument at page 13 of respondent’s brief that sec¬ 
tion 1, Title X, there quoted “imposes a single tax” is 
untenable. It merely declares the purpose of the Article 
and imposes no tax, as pointed out by this court in the 
quotation at page 8 of our main brief. If it imposed a 
tax the sections specifically imposing one would be super¬ 
fluous and if it imposes a tax it does not say how much. 

Assuming but not conceding jurisdiction still no issue of 

Petitioner’s liability for a tax as an unincorporated busi¬ 
ness under Title VIII was before the Court. 

No one can deny that the issue on which the Tax Court 
decided the case was not raised by the pleadings. The 
Tax Court’s opinion correctly states the only issues before 
it. (Pet. App., page 10) It then proceeds to raise and de¬ 
cide another issue. 

The amended petition alleged that respondent erred in 
determining it was not exempt or in the alternative in 
determining that it was taxable as a corporation. (Pet. 
App. p. 5 to 7.) (See also petition at pages 66 to 68.) 

To save respondent the superfluity of filing a general 
denial the rules of the Tax Court provide the allegations 
of the petition shall be deemed denied but also expressly 
provide w’hen the District shall “rely upon new and af¬ 
firmative matter of defense” it must file an answer “clear¬ 
ly and concisely stating such new and affirmative matter.” 
See rule quoted at p. 18 respondent’s brief. 
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Undeniably to admit a taxpayer is not taxable as a cor¬ 
poration under Title VII (the only tax assessed and ap¬ 
pealed from) and then to claim it is taxable as an unin¬ 
corporated association under Title VIII is entirely new 
matter. It is confession and avoidance. 

Respondent in his brief does not claim this issue was 
“tried” by express consent of petitioner. He does claim 
that petitioner impliedly consented to its trial by not 
objecting. Respondent’s appendix at page 26 shows peti¬ 
tioner’s counsel objected to evidence not bearing on “the 
only two issues in this case being whether the assessment 
as a corporation is a correct assessment.” Repeatedly did 
petitioner’s counsel emphasize this. See respondent’s ap¬ 
pendix page 28, 14, 7 and 3. On page 24 of respondent’s 
appendix petitioner’s counsel stated: 

“I will stipulate that is a fact, but I will object 
to its materiality in determining whether this is or is 
not an association, which is the only issue before the 
court.” 

As the foregoing shows petitioner’s counsel not only did 
not impliedly consent to the trial of any other issue but on 
the contrary expressly and as plainly as language could 
do expressly and emphatically objected thereto and insisted 
the issue before the court was whether petitioner was tax¬ 
able as a corporation. 

Assuming but not conceding Respondent was taxable at 

all it was as a resident trust. 

On page 3 of its brief, respondent points out petitioner’s 
counsel stated if petitioner was taxable at all it was tax¬ 
able only as a resident trust. See pages 6, 7 and 29 Re¬ 
spondent’s Appendix. 

The statute quoted on page 13 of respondent’s brief 
states the tax imposed on such a trust is an income tax 


and at the top of page 14 of its brief it concedes this is 
a separate tax from a franchise tax although respondent’s 
counsel argued below the case fell “squarely within the 
provisions of this trust section of this title” (bottom page 
11 respondent’s appendix) and again stated “it comes 
under Title IX of the 1947 Act.” (Respondent’s Appendix 
9.) Respondent does not go so far in this court as to 
claim an appeal from a franchise tax or a personal prop¬ 
erty tax or some tax other than an income tax confers 
jurisdiction on the Tax Court to assess and impose an in¬ 
come tax although that appears to have been its argument 
below. The Tax Court never considered whether petition¬ 
er w T as taxable under Title IX. 

Respondent naively asserts petitioner can accomplish 
nothing by succeeding in this appeal because the District 
Assessor will then reassess another tax and petitioner will 
have to pay anyway. 

The United States Tax Court held petitioner is a trust. 
Respondent’s counsel himself stated that, as such, it falls 
squarely within Title IX. Under this Title there is no 
tax to assess. In the first place Section 5(a) allows a 
deduction for the income of a taxable trust which is to 
be distributed currently and this trust provides not less 
than half the net income shall be so distributed and 
even the United States Tax Court in its opinion cited 
on page 20 of respondent’s brief (Para. 53,042 P-H 1953 
Memo T.C.) allowed such deduction. No such deduction 
was allowed in the assessment made by the District Tax 
Court. Also section 5(c) allows a taxable trust a deduc¬ 
tion for any income which is to be used for charitable, etc. 
purposes and that here all the trust income is to be so 
used was held in taxpayer’s Federal tax case in 210 F. 
2d 885. Hence, none of it is taxable. 


The applicable words of Title IX Sec. 5(c) allowing the 
deduction are: (They are plain and unambiguous.) 

“There shall be allowed as a deduction any part of 
the gross income, without limitation which # * * is to be 
used exclusively for the purposes enumerated in Title 
III, Sec. 3(a)(S) of this article.” 

These purposes are—religious, charitable, scientific, lit¬ 
erary, etc. It has been held the word “charitable” em¬ 
braces the other terms. U. S. v. Proprietors of Social Law 
Library, 102 F. (2d) 481 at p. 483. 

This trust, set forth in the finding at petitioner’s appen¬ 
dix pages 10 to 28, is a charitable trust and that all its 
income is to be used for its charitable purposes was de¬ 
cided by the Court of Appeals in its federal tax case. The 
Statutory phrase involved is substantially the same and 
in such case uniformity is certainly desirable. 

The above-quoted clause of the Statute, as the Court will 
observe, does not state the place where it must be so used 
and does not in the above-quoted phrase relied upon (un¬ 
like the preceding phrase) use the words “in the manner” 
but merely requires it to be used for charitable purposes. 

Petitioner is not a “statutory trust” nor is it a “com¬ 
mon law trust” because it has no certificates like trans¬ 
ferable stock shares and people are not associated in it 
for profit (12 C.J.S. page 811). 

It is hornbook law that a specific provision of a statute 
takes out a general provision that which would otherwise 
fall under such general provision. Here we have a specific 
provision dealing only with resident trusts. (Note Title 
X quoted pages 7 and 8 respondent’s brief.) The tax on 
resident trusts is imposed by Title IX. 

Petitioner would fall within the term “Trustee” used in 
Title VIII except that the fact resident trusts are dealt 
with specifically in Title IX (also see Title X, Sec. 1 quoted 


on page 13 of respondent’s brief) renders applicable the 
rule stated as follows by the Supreme Court in Clifford 
MacEvoy Co. v. United States, 322 U.S. 102 at page 107: 

“However inclusive may be the general language 
of a statute, it will not be held to apply to a matter 
specifically dealt with in another part of the same 
enactment. • # * Specific terms prevail over the gen¬ 
eral in the same or another statute which otherwise 
might be controlling. D. Ginsberg & Sons v. Popkin, 
285 U.S. 204, 76 L. Ed. 704, 708, 52 S. Ct. 322, 19.” 

This leaves non-resident trustees conducting business in 
the District to be taxed by Title VIII, because resident 
trusts are taken out of it by specific provision dealing 
only with them. 

There is no recoupment jurisdiction granted the District 
Tax Court. 

It is submitted the Supreme Court decision cited on 
page 23 of respondent’s brief settles that an administrative 
tribunal does not possess the common law and equitable 
jurisdiction involved in recoupment and that decisions as 
to the jurisdiction of civil, common law and equity courts 
are not relevant. This is made clear in 320 US at pages 
421, 422. 

A contrary holding would nullify the statutory require¬ 
ments concerning assessment of taxes and would permit 
the District Tax Court in an appeal involving one tax 
to in effect assess any other—personal property, gasoline 
tax, real estate or inheritance tax not assessed by the as¬ 
sessor or even to set off against a tax overpayment any 
debt due the United States. 

Even in courts having common law jurisdiction recoup¬ 
ment had to be pleaded to be availed of. Demnott v. Jones, 
62 US 220, and certainly it is a new matter of defense 
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going beyond a mere denial of the allegations of the peti¬ 
tion and as such rule 9 of the District Tax Court required 
it to be pleaded by answer and it was not. So there was 
no recoupment issue before the court. 

CONCLUSION. 

It is important to the liberties of the people that ad¬ 
ministrative bodies be confined strictly to the powers 
granted them bv Statute. 

We cannot too strongly reemphasize the holding of the 
authorities cited at pages 16 and 17 of our main brief that 
the presumption is against jurisdiction and the person in¬ 
voking it has the burden of showing it is clearly granted 
by Statute. 

The Statute, quoted at page 10 of our main brief, con¬ 
tained in the Income and Franchise Tax Act of 1947, which 
imposes the franchise taxes discussed in this case expressly 
makes the basis of the District Tax Court’s jurisdiction 
“a deficiency in tax determined and assessed by the as¬ 
sessor.” It is “such assessment” only which the Tax 
Court may “affirm, cancel, reduce or increase.” 

Since the jurisdiction of the Tax Court concededly is 
limited to a “tax determined and assessed by the assessor” 
the crux of the jurisdictional controversy in this case is 
therefore wdiether the deficiency reduced by the Tax Court 
was the deficiency “determined and assessed by the as¬ 
sessor.” Respondent says it was because the Assessor 
determined and assessed a franchise tax. 

Petitioner points out that it is true both were franchise 
taxes but says the franchise tax “determined and assessed 
by the assessor” was only the one levied by Title VII of 
the Act whereas the franchise tax determined by the Tax 
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Court was the one levied by Title VIII or one which was 
never “determined and assessed by the assessor.’’ Both 
sections levy different franchise taxes on different taxable 
entities and in different amounts on the same income. 

As before stated the Act also requires the Assessor to 
examine returns and if he determines a deficiency to give 
taxpayer notice by registered mail and afford it oppor¬ 
tunity for protest and a hearing before he may assess it. 
The reason for this statutory provision is that the due 
process clause is a limitation on the taxing power (Nichols 
v. Coolidge, 274 US 531) and opportunity for hearing is a 
minimal essential to due process. Railroad Com. v. Pacific 
Gas & Electric Co., 320 US 388, 393. 

An assessment made and collected without strict com¬ 
pliance with this statutory provision is illegal. Heineman 
Chemical Co. v. Heiner, 92 F. 2d 344. These rules throw 
light on the meaning of “such assessment” which the Tax 
Court may revise. 

Xecessarilv before the Assessor can assess a tax he has 
* 

to determine which section of the statute levies it upon a 
taxpayer and then give statutory notice of this determina¬ 
tion and afford an intelligent opportunity “to file a pro¬ 
test and show cause or reason why the deficiency should 
not be paid.” It is not intended a different tax than that 
stated in the notice required by statute will be assessed. 

Here the Assessor determined a tax was levied upon 
petitioner as a corporation by Title VII. Petitioner pro¬ 
tested this determination. It argued it was not liable for 
the Title VII tax. It never protested any determination 
it was taxable under Title VIII and could not be expected 
to because no such determination was made and necessarily 
no statutory notice of such determination was given nor 
any chance to protest such determination. 
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The provision of the statute requiring notice and op¬ 
portunity for hearing is not a mere formality but a basic 
requirement of due process and fair play enacted for the 
benefit of taxpayers and must be liberally construed and 
all doubts resolved in their favor. Bowers v. N. Y. & Al¬ 
bany Lighterage Co., 273 US 346. 

Of what avail is this mandatory provision of the statute 
if a deficiency may be subsequently determined by the Tax 
Court on a basis on which the Assessor never gave tax¬ 
payer the notice required by statute in words too plain 
for doubt or afforded a chance for protest and hearing? 
In such case it might as well not be in the statute and 
administrative authority may ignore it at its pleasure. 

The Assessor never assessed any Title VIII deficiency 
against taxpayer and consequently the Tax Court had no 
jurisdiction of a Title VIII deficiency. 

If it did have jurisdiction the claim for such a deficiency 
was not pleaded and the Tax Court Judge never said to 
petitioner “I intend to charge you a deficiency under Title 
VIII and I tell you now to afford you opportunity to show 
cause or reason why I should not.” Instead be in effect 
assessed a Title VIII deficiency in his opinion and there¬ 
after denied a motion to file a rehearing petition protest¬ 
ing against it. This manifestly violates fair play and due 
process. 

When the Tax Court decided the Title VTI assessment, 
the only one paid, protested and appealed by petitioner 
was illegal, it would have found the entire assessment was 
overpaid instead of merely part of it. 

Respondent obviously realizes what the Tax Court did 
was in effect hold the Title VII deficiency was overpaid 
but recouped an alleged Title VIII deficiency against it 


without complying with the statutory, mandatory, proce¬ 
dural conditions precedent to the assessment of a Title 
VIII deficiency or the statutory power to the Assessor 
alone to do it and even in the absence of an answer claim¬ 
ing such Title VIII deficiency. 

The decision of the Tax Court should be reversed with 
directions to find the assessed and paid Title VII tax can¬ 
celled by its opinion was overpaid. 

All of Which Is Respectfully Submitted. 

John E. Hughes 
John W. Hughes 
Harold R. Burnstein 
105 W. Adams Street 
Chicago 3, Illinois 

Roy P. Feanchino 
716 Arlington Building 
1025 Vermont Ave., N.W. 
Washington 5, D. C. 

Counsel for Petitioner . 

November, 1954 
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PAGE TO PAGE COMMENT ON RESPONDENT’S 

BRIEF. 


Page 1 quotes from petitioner’s brief and page 2 states 
the matter quoted alleges the District Tax Court assessed 
an unincorporated business franchise tax against peti¬ 
tioner and asserts this is not supported by the record. In 
the first place this court will note the matter quoted says 
the effect of what the court did was to assess for the first 
time an unincorporated business tax against petitioner. To 
see this all this court need do is turn to respondent’s 
computation at page 59 of Appendix to petitioner’s main 
brief. It states “Corporation Franchise Tax at 5% pre¬ 
viously assessed and paid.” It also states—“Deduct Un¬ 
incorporated Business Franchise Taxes Assessable Against 
Arthur Jordan Foundation.” The notice of assessment al¬ 
so shows only corporation franchise tax was assessed. (Pet. 
Appendix 30 to 34, especially top of page 32 and bottom of 
page 33) and the opinion of the court below at page 50 
states—“In the light of the determination of the assessor 
that the petitioner was to be taxed as a corporation.” The 
opinion then proceeds to determine a lesser tax imposed by 
Title VIII upon unincorporated business and deduct it 
from the amount of tax assessed against and paid by peti¬ 
tioner under Title VII although the Assessor neither as¬ 
sessed nor determined any Title VIII tax. Page 2 of re¬ 
spondent’s brief then makes clear the court below held in 
effect that an appeal from a tax assessed by the assessor un¬ 
der one Title allowed it to not only cancel such assessment 
but impose upon petitioner a tax under a different title 
if “the character of the tax remained the same.” 

Page 3 of respondent’s brief asserts the question wheth¬ 
er petitioner was subject to a franchise tax as an unin¬ 
corporated business was tried by petitioner’s implied con- 
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sent. Xot only does page 16 hereof show petitioner re¬ 
peatedly insisted the only issue before the court was 
whether it was taxable as a corporation under Title VII but 
it is also elementary that jurisdiction cannot be conferred 
by consent of the parties, nor by rules either, as this court 
held in McCord v. Commissioner , 123 F. 2d 164. 

On page 4 of its brief, respondent quotes section 3, Title 
IX, but omits the other statute quoted on page 10 of peti¬ 
tioner’s brief which reads “any person aggrieved by a 
deficiency in tax determined and assessed by the assessor.” 
Here the assessor never determined or assessed any tax un¬ 
der Title VIII but the Tax Court, ab initio, determined 
such tax and charged petitioner with it. 

Pages 4 to 8 of respondent’s brief sets forth statutes. 

At top of page 9 it is contended the statutory words “The 
Board may affirm, cancel, reduce or increase such assess¬ 
ment” authorized the court below to, in effect, assess a 
Title VIH tax ab initio. It is not and cannot be denied 
that the words “such assessment” only refer to the assess¬ 
ment made by the assessor. They do not refer to an as¬ 
sessment never made. Since this court has said “taxes 
are imposed by specific provision” the assessor necessarily 
has to determine which title he considers imposes a tax 
before he makes the assessment of such tax. The refer¬ 
ence on page 9 of respondent’s brief to “the amount of 
franchise taxes which should have been paid by petitioner 
as an unincorporated business” in itself shows petitioner 
never paid such taxes. It follow’s it neither protested nor 
appealed such taxes. There w’as no assessment of such 
taxes and consequently none for the Tax Court to review 
or revise. 

At the bottom of page 9, respondent asserts: “The sole 
question in this case w r as whether, for franchise tax pur- 



poses, petitioner should be treated as a corporate entity, 
or as an unincorporated business entity.” It is submitted 
this second question was not in the case. Issues are made 
by pleadings. The petition contained at pages 66 to 68 of 
petitioner’s appendix, raises no such issue. It raises three 
issues but was amended to eliminate (c) (Pet. App. 9, 71 
and respondent’s app. 1.) The only issues raised by it 
was whether petitioner was taxable as a corporation and, if 
so, whether it was exempt. By rule of the Tax Court con¬ 
sidering the petition denied without answer these issues 
were raised. To raise new issues the respondent was re¬ 
quired to do so by answer and this it failed to do. 

On page 10 respondent says recoupment has received the 
approval of the United States Supreme Court but fails to 
note this was in suits in constitutional courts possess¬ 
ing common law and equity jurisdiction and that who¬ 
ever relies on jurisdiction of an administrative body can¬ 
not resort to common law or equity but must be able to 
quote a statute expressly granting it. This respondent fails 
to do. 

At page 14 hereof we show the Guitar Trust case is 
not in point. 

It is clear from respondent’s headnote on page 11, as well 
as from the Titles cited that the two taxes here involved 
are each imposed by separate Titles. They are thus made, 
by the Act itself, different franchise taxes imposed on 
different entities. To say both are franchise taxes avails 
no more than it availed in Lane-Wells Co., 321 U.S. 219 
that both were income taxes. 

On page 13 respondent contends Section 1, Title X, “ im¬ 
poses a single tax.” It does not. It imposes no tax but 
merely recites the purpose of the Act. The taxes are im¬ 
posed by section 2 of Title VII and section 3 of Title VIII 
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quoted on page 12 of respondent’s brief. See pages 8 and 
9 of our main brief and note quotation from this court on 
page .9. 1 

At top of page 14 respondent concedes the income tax 
on resident trusts is a separate tax from the franchise tax. 
A realization that the Tax Court had no jurisdiction to 
adjudicate the trust issue was the reason petitioner 
amended its petition to eliminate it. 

Respondent’s effort to distinguish the Lane Wells case at 
pages 14 and 15 of its brief must fail There both were 
income taxes. Here both were franchise taxes but in both 
cases the taxes were imposed by different sections. The 
words of the Supreme Court which respondent italicizes on 
page 14 fully support petitioner. 

On page 16 respondent again quotes the jurisdictional 
statute. It is submitted that when the Tax Court cancelled 
the assessment against petitioner under Title VII its juris¬ 
diction, except to find the amount of the cancelled assess¬ 
ment was overpaid, was at an end. The only power this 
statute grants is to “affirm, cancel, reduce or increase such 
assessment” which the preceding words of the statute show 
is the assessment made by the assessor, the one paid, pro¬ 
tested and appealed from. These words confine jurisdic¬ 
tion to the assessment made by the Assessor. 

Rule 30 of the Tax Court quoted on page 19 of respond¬ 
ent’s brief permits only a “correct computation of the tax 
resulting from the findings and conclusions already made” 
and does not allow a party to dispute them. Petitioner, be¬ 
ing surprised by the Tax Court’s decision, moved for leave 
to file motion for rehearing but this was denied. (Pet. App. 
p. 3) 

x In the sixth line of the quotation from this court on 
page 7 of our main brief after “Tax” the words—“on cor¬ 
porations which is for the privilege of carrying” were 
omitted. 


As to the statement on page 20 that petitioner concedes it 
was liable for unincorporated business franchise tax, it is 
obvious on the face of the case that it is not. As to the 
bottom of page 22 of respondent’s brief, the quotation 
from the Supreme Court on page 23 of its brief points out 
the U. S. Tax Court can find an overpayment of tax. 

As to bottom of page 25 and 26 both the U.S. Tax Court 
and D. C. Tax Court rules require new matter of defense 
relied upon by respondent to be pleaded by “clearly and 
concisely stating such new and affirmative matter” (see 
D. C. Rule quoted page 18 and U. S. Rule quoted on page 
24- respondent’s brief). 

On page 28 respondent seems to miss our point that if the 
Tax Court had no jurisdiction of a Title VIII tax its an¬ 
swer alleging liability for one could have conferred none 
but if it did have jurisdiction, respondent’s failure to file 
an answer did not raise any issue whether petitioner was 
liable for a Title VIII tax or any issue of recoupment. 
Possibly it failed to claim the lesser tax because it hoped 
the Commissioner would appeal the U. S. Tax Court deci¬ 
sion, the opinion in which was dated 30 days before this 
hearing, holding taxpayer was not a corporation, and re¬ 
verse it and therefore it wouldn’t weaken its claim petition¬ 
er was taxable as a corporation. 

What respondent says on page 29, one obvious reply is 
that it could have amended its answer at the trial but did 
not. And the obvious answer to its page 30 argument is 
that the District can make an assessment under both Titles 
or ask a waiver to await the outcome of pending litigation. 
The latter will generally always be given to avoid two as¬ 
sessments. 

The quotation on page 31 from Guitar Trust case shows 
no question of jurisdiction but only one of procedure was 
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raised. There, unlike here, as pointed out on page 14 
the same Title imposed the income tax on both entities. 
Also in Crocher v. Malley, 249 U.S. 223, 63 L. Ed. 573, 39 
S. Ct. 270, 2 ALR 1601, the District Court had recoupment 
jurisdiction and, unlike here, the tax recouped was clear¬ 
ly due. 

We have heretofore answered the recoupment argument 
on pages 34 to 37 but should point out the statement “The 
Tax Court of the United States is limited by the statute 
creating it to redetermining deficiency assessments” is 
wrong. (See section 6512(b) of Internal Revenue Code.) 
Like the D. C. Tax Court, it has authority to determine 
overpayments. If anything, the authority of the U. S. Tax 
Court to redetermine a deficiency is broader than that 
granted by the statute to the D. C. Tax Court, such author¬ 
ity being based on an “assessment.” 

As to page 39 of the respondent’s brief, it is obvious 
on the face of this case that petitioner owes no tax, as 
pointed out at page 17 hereof. 


At the bottom of page 20 of its brief, respondent quotes 
the admonition of this court to the D. C. Tax Court to be 
less formal, simpler and less technical than judicial pro¬ 
cedure but this record presents a sorry commentary on 
that. Although counsel who signed the petition repre¬ 
sented petitioner in its federal tax case and has been a 
member of the bar of this court since 1919, respondent’s 
counsel moved to dismiss the petition because he was not 
a member of the bar of the District Court (which has noth¬ 
ing to do with D. C. Tax Court cases). The D. C. Tax 
Court held the universal rule stated in Attorney and Client, 
7 C.J.S. section 15, page 723, which allows an attorney ad¬ 
mitted in one jurisdiction “by universal usage and comity, 
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the privilege to practice in the courts of other states” 
was unapplicable to it and refused to proceed until a 
member of the bar of the District Court was associated 
(See Tax Court’s opinion, Pet. App. p. 42). 

The Tax Court just advanced the view it was not bound 
by the U. S. Tax Court decision deciding petitioner was 
not classed as a corporation for federal tax purposes 
(Resp. App. 2). 

Although all but $4,901.90 of the amount involved was 
assessed and paid after the Act of July 10, 1952 had abol¬ 
ished requirement of payment under protest the Tax Court 
became confused and though protest was needed as to tax 
assessed after July 10, 1952 (See its opinion Pet. App. 
39 to 42 and its findings App. 38, and 53 to 56) and devoted 
much time and space to deciding this issue, first raised 
of its own motion. (Respondent’s Appendix p. 15.) 

On page 43 the Tax Court states the income tax re¬ 
turns were not evidence of charitable contributions but 
fails to note its own findings (Pet. App. 32, 35) show that 
assessor approved these returns with minor changes ex¬ 
pressly noted and that his determination is prime, facie 
correct. 

The opinion of the Tax Court discusses the only two 
assignments of error made by petitioner and after sustain¬ 
ing the second one stated (Pet. App. 45) “So it follows 
that the Court must hold that the petitioner is not taxable 
as a corporation. Holding that does not, however, mean 
that the franchise tax assessed against petitioner is in¬ 
valid” (Italics ours). The only tax assessed against peti¬ 
tioner was under Title VII and it is submitted the holding 
that such tax is not assessable leads only to the conclusion 
that the Title VIT tax assessed is invalid. 
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IN THE 


United States Court of Appeals 

Foe the District of Columbia Circuit 


Arthur Jordan Foundation, ^ 

Petitioner, 

vs. 

District of Columbia, 

Respondent.^ 


No. 12^53 


Petition for Rehearing 


Comes now petitioner by its counsel and hereby peti¬ 
tions that this honorable court grant a rehearing in the 
above entitled case and at least reverse the decision of 
the Tax Court with directions to that court to allow re¬ 
spondent to file an answer alleging petitioner is tax¬ 
able as an association and to allow petitioner to file a re¬ 
sponse alleging that conceding this it is also a trust and 
as such is entitled to the deductions allowed all trusts by 
the statute and to try and decide this issue. Only thus 
can justice be done and Title 47, section 2404 of this D. C. 
Code confers jurisdiction on this court to act * ‘as justice 
may require/ ’ 

I. 

The first ground for rehearing is that here, unlike the 
case of Guitar Trust, cited and relied upon in the court’s 
opinion, the taxes involved are imposed by two different 
titles of the Revenue Act and this court’s opinion so states. 




2 


If decisions in federal tax cases are to be relied upon, 
then both the Tax Court in Will County Title Co., 38 BTA 
1396, and the Supreme Court of the United States in 
Lane Wells, 321 US 219, have held that where taxes are 
imposed by two different titles of the Revenue Act on ap¬ 
peal to the Tax Court from a tax imposed by one title 
does not give it jurisdiction over a tax imposed by another 
title even though both taxes involved are income taxes. 
The court’s opinion completely overlooks this point. 

II. 

The court in its opinion completely overlooks petitioners 
contention that, assuming it is taxable as an association 
since the Assessor concededly did not so determine this 
claim that it was so taxable was new matter (involving tax 
in a different amount) which Rule 9 of the Tax Court 
quoted at page 15 of our main brief, specifically requires 
respondent to plead. It was not pleaded. 

The opinion of this court recognizes that while peti¬ 
tioner is an unincorporated business, it is also a trust. 
(See note 9 thereof.) 

The provisions of the federal revenue act and of the 
District Code allowing deductions to trusts are substan¬ 
tially identical, the latter having been copies from the 
former. They are as follows: 

Federal Internal 
D . C. Code Revenue Code 

1 ‘(3) there shall be al- “Subject to the provi- 
lowed as a deduction (in sions of subsection (g), 
lieu of the deductions for there shall be allowed as a 
charitable contributions au- deduction (in lieu of the de- 
thorized by section 5(a) duction for charitable, etc., 
(10) any part of the gross contributions authorized by 
income, without limitation, section 23(o)) any part of 



the gross income, without 
limitation, which pursuant 
to the terms of the will or 
deed creating the trust, is 
during the taxable year paid 
or permanently set aside for 
the purposes and in the 
manner specified in section 
23(o), or is to be used ex¬ 
clusively for religious, char¬ 
itable, scientific, literary, or 
educational purposes, or for 
the prevention of cruelty to 
children or animals, or for 
the establishment, acquisi¬ 
tion, maintenance or opera¬ 
tion of a public cemetery 
not operated for profit.** 

That all petitioner’s income is deductible under this pro¬ 
vision was held in Arthur Jordan Foundation v. Commis¬ 
sioner, 210 F. 2d 885, referred to in note 9 of this court’s 
opinion because it is to be used for charitable purposes. 

Therefore, it is submitted to allow a tax of approxi¬ 
mately $50,000 against petitioner to stand on an issue 
initially injected into the case by the Tax Court’s opinion 
is unjust. Provisions not taxing charities are to be lib¬ 
erally construed. 

All Of Which Is Respectfully Submitted. 

s/ John E. Hughes 
John E. Hughes 

s/ John W. Hughes 
John W. Hughes 

s/ Harold R. Burn stein 
Harold R. Burn stein 
105 W. Adams Street 
Chicago 3, Illinois 

Counsel for Petitioner 


which pursuant to the terms 
of the will or deed creating 
a trust, is during the tax¬ 
able year paid or per¬ 
manently set aside for the 
purposes and in the manner 
provided in section 5(a) (10) 
or is to be used exclusively 
for the purposes enumer¬ 
ated in section 5(a) (10).” 


.. ana not for the purposes of d»lay. 



Arlington Bldg 
hashington, p. 
Counsel for Pm 





